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Do state supreme courts act impartially or are they swayed by public opinion? Do judicial elections influence judge behavior?
To date these questions have received little direct attention due to the absence of comparable public opinion data in states and
obstacles to collecting data necessary for comprehensive analysis of state supreme court outcomes. Advances in measurement,
data archiving, and methodology now allow for consideration of the link between public opinion and judicial outcomes
in the American states. The analysis presented considers public opinion’s influence on the composition of courts (indirect
effects) and its influence on judge votes in capital punishment cases (direct effects). In elective state supreme courts, public
support for capital punishment influences the ideological composition of those courts and judge willingness to uphold death
sentences. Notably, public support for capital punishment has no measurable effect on nonelective state supreme courts. On
the highly salient issue of the death penalty, mass opinion and the institution of electing judges systematically influence court

composition and judge behavior.

% he practice of electing judges juxtaposes two fun-
damental but contrasting values: democracy' and
. judicial independence.? Striking a balance be-
tween majority rule and individual rights has been a recur-
rent problem in the United States and other democracies
(Gibson 1990), and it is commonly believed that this frag-
ile symmetry is imperiled where judges are elected. Both
historical (Bryce 1888; Pound 1906; de Tocqueville 1831)
to contemporary observers (American Bar Association
Commission on the 21 Century Judiciary 2003; Rottman
and Schotland 2001) bemoan the practice of subjecting
judges to popular election. Notably, in her concurrence
in Republican Party of Minnesota, et al. v. White (2002),
Justice O’Connor reasoned if a “state has a problem with

judicial impartiality, it is largely one the State brought upon
itself by continuing the practice of popularly electing judges”
(536 U.S. at 792; emphasis added).

Justice O’Connor’s observation summarizes the
widely held belief that has taken on the status of a tru-
ism: judicial elections influence judicial decision making.
By tying judicial office to success in elections, many ob-
servers fear judges bend to public opinion rather than
follow the rule of law. While the belief that public opin-
ion influences judges is pervasive among many observers
of state courts, the connection between public opinion
and political outcomes is not a forgone conclusion in
studies of more traditional representative institutions and
policy (Burstein 2003). The complexity of representative
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(1971, 1-2).

*Predating the U.S. Constitution, Montesquieu (1750) observed that keeping judges independent of outside influence allows them to
“follow the letter of the law” in the course of “trying the causes of individuals.”
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political processes (e.g., Arnold 1990; Jones 1994) and in-
herent limitations in the cognitive capabilities of citizens
(e.g., Zaller 1992) commonly portray mass-elite linkages
as far short of concrete. Why would we expect judges to
heed public opinion when legislators do so on far less
than a universal basis? To date there have been no direct
tests of the effects of public opinion on judge decision
making in state courts. This is a particularly fruitful place
to examine mass-elite linkages because these courts differ
in a very critical regard: some are elected and some are
appointed. In the study that follows, we capitalize on ad-
vances in measurement and newly available data in state
politics research to scrutinize the linkage between public
opinion and judge decision making in elective and non-
elective state supreme courts.

Suggestive Patterns

Recent research suggests the concerns about the impact
of elections and public opinion on judges may be justi-
fied. Hall (2001) finds that elective state supreme court
judgeships exhibit high levels of defeat, exceeding typical
turnover in Congress and many state legislatures, where
the drive for reelection is commonly considered perva-
sive. Moreover, competition in these elections is governed
by many of the same factors influencing legislative elec-
tions, with quality challengers taking into account the
electoral vulnerability of incumbents, and with voters re-
sponding to the quality of the challengers (Hall and Bon-
neau 2006). Do elective judges have their eye on the ballot
box? In their enlightening study of criminal trial judges
in Pennsylvania, Huber and Gordon present convincing
evidence that sentencing becomes more punitive as elec-
tions near (2004). This occurred even though these were
low-information, nonpartisan retention elections.

Many judicial elections have become more visible
during the last two decades. Observers of these contests
have commented on a new style of judicial campaign, with
heated races focused on hot-button issues (Baum 2003;
Hall 1987), and heightened levels of contestation in the
late 1990s (Hall and Bonneau 2006). Traditionally these
races were “low-information affairs” with little voter at-
tention and limited participation (Baum 2003). Increas-
ingly, contestants gained attention in these otherwise staid
contests by capitalizing on the public’s fear of crime gen-
erally, and support for capital punishment specifically. As
noted by Baum, “[i]n this climate of opinion, creating the
impression that a judge is soft on crime can have great
electoral impact. Convincing voters that a judge is un-
willing to impose or uphold death sentences is uniquely
effective because capital punishment is especially salient
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and easy to understand” (2003, 35). In state after state,
supreme court judges who voted to overturn death sen-
tences faced opponents who labeled them as soft on crime,
even if these votes were based on findings of egregious er-
ror (Bright and Keenan 1995). It is hard to imagine other
judges are unaware of these races.>

It should come as no surprise that capital punish-
ment is particularly salient in contests for state supreme
court seats. Most fundamentally, the death penalty is a
morality policy: a highly salient issue on which electorally
inclined policy makers have an incentive to act, and cit-
izens have the ability to form and voice their opinions
(Mooney and Lee 2000, 230). There is a strong connec-
tion between public opinion about capital punishment
and capital punishment policy and practices in the states
{Norrander 2000). As a procedural matter, state supreme
courts review all death sentences given in their state if ap-
pealed by the criminal defendant. In many states, death
penalty appeals constitute one-fourth or more of state
supreme court dockets (Brace and Hall 2005). These cases
force state supreme court justices to review what are of-
ten very heinous crimes that have had substantial media
coverage. The public, moreover, has shown substantial
support for capital punishment. Various annual polls doc-
ument a dramatic increase in support for the punishment
into the 1990s, with support rising from 70 to 75% in
the 1970s (Ellsworth and Gross 1994) to a peak of almost
80% in 1994 (Harry 2000). When it comes to capital pun-
ishment, state supreme court judges often confront very
visible cases involving an issue very salient to the public,
providing an ideal place to examine the linkage between
public opinion and judicial decision making.

Conditions for Mass Elite Linkages

Concern about judicial independence is essentially the
converse of traditional interest in representative theory
with elite responsiveness to public opinion. An impor-
tant research tradition examines linkages between polit-
ical elites and masses. In its simplest form, these theo-
ries employ a demand-input model that commonly posits
constituency as an exogenous independent variable and
representatives’ attitudes and actions as dependent vari-
ables (Hurley and Hill 2003). These studies illuminated
notable relationships between masses and policymaking
elites (see, e.g., Miller and Stokes 1963). However, later
research presents a more complex picture, noting the

*The effects of political pressures on death penalty decisions are
analyzed by Hall (see, e.g., 1987). The argument that these pressures
have a strong influence on outcomes is developed in Bright and
Keenan (1995).
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importance of variations in issue characteristics and con-
nections to party cleavages (Hurley and Hill 2003). When
issues are complex, or when they are tied to party cleav-
ages, public opinion may be influenced by political events,
elites, or policy itself. When issues are simple with opin-
ions on them widely held, cutting across party cleavages,
the standard demand-input model of one-way respon-
siveness is appropriate (Hurley and Hill 2003). The death
penalty meets this standard as revealed below.

The Death Penalty: Anatomy of a Salient
Cross-Cutting Issue

While support for capital punishment stabilized or
marginally decreased in the 1990s (Fan, Keltner,and Wyatt

2002), public approval of the death penalty remained

very high in many American states, registering only mod-
erate variation between political party affiliations (Soss,
Langbein, and Metelko 2003). Table 1 illustrates support
for the death penalty by party affiliation in the 1996 Amer-
ican National Election Study, the period of interest to this
analysis. While Republicans were more supportive of cap-
ital punishment than Democrats, it is notable that almost
three times as many Democrats strongly supported the
punishment as strongly opposed it and that a majority
of Democrats, Republicans, and Independents strongly
favored the punishment. This type of cross-cutting sup-
port was reflected in the passage of the Violent Crime and
Law Enforcement Act of 1994 (P.L.103-322) by a Demo-
cratically controlled Congress and signed into law by a
Democratic president. Among other things, the law ex-
panded the number of federal offenses subject to the death
penalty from two to 60. Clearly, there is significant evi-
dence from the 1990s of strong elite and mass support for
capital punishment that cut across normal partisan divi-
sions. This support, however, varied substantially across
the United States (Baumer, Messner, and Rosenfeld 2003;
Brace et al. 2002; Norrander 2000).

State Supreme Court Decisions on the
Death Penalty: Testing for Linkage

Claims that political outcomes are linked to public pref-
erences rest on the assumption that political elites derive
benefit from pursuing outcomes that accord (or appear
to accord) with the wishes of citizens (e.g., Geer 1996).
Consequently, outcomes correspond with public senti-
ment because elites fear losing office, or because the elite
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TABLE 1  General Support for the Death
Penalty by Partisan Affiliation, 1996

Democrat  Independent  Republican

Favor 70% 81% 89%
(Responses) (393) (313) (354)

Oppose 30% 19% 11%
(Responses) (169) (74) (44)

Total 100% 100% 100%
(Responses) (562) (387) (398)

Source: Soss, Langbein, and Metelko 2003; American National
Election Studies 1996.

shares the public’s opinion about the outcome. Follow-
ing the classic argument of Miller and Stokes (1963), the
public’s support for the death penalty may thus operate
directly and lead seated judges to alter their voting behav-
ior to align with public opinion, or indirectly by helping
to recruit judges who share the public’s sentiments. Given
the gravity of a death sentence, it is easy to imagine a
state supreme court justice who was morally opposed to
the death sentence hastening his or her retirement from
the bench in a political atmosphere where capital punish-
ment had taken center stage. The most reasonable place to
look for linkage is where the public holds strong opinions
and where elective selection systems can intersect public
preferences with judge reelection. While the states use five
different formal systems for selecting judges (American
Judicature Society), the most notable distinction among
these is that some require judges to obtain the support of
voters through election while others do not.”

Direct Linkage

Most fundamentally, we examine how court environment,
judge preferences, and case characteristics relate to judge

*Significant research has examined the responsiveness of the U.S.
Supreme Court to public opinion by evaluating shifts in judge vot-
ing (McGuire and Stimson 2004; Mishler and Sheehan 1993; but
see Norpoth and Segal 1994).

*Baum (2008) notes that the most likely and important effect of
judicial selection systems is the impact of elective systems on judges’
responses to public opinion. He notes, “[jludges who require the
approval of voters to keep their positions may avoid taking positions
that challengers could use against them in a campaign,” adding
that the most important decisions are those that can be depicted
as unduly favorable to criminal defendants, like votes to overturn a
death sentence (2008, 119). Following this line of reasoning, in our
analyses we distinguish state judicial selection systems into those
that doand do not require their state supreme court judges to obtain
the approval of voters to keep their positions.
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voting in capital cases. We hypothesize that when there (1)
is strong public opinion and (2) are judges facing election,
there will be a connection between public opinion and
Judge voting. We further hypothesize this connection to
be conditioned by whether candidates are restricted from
campaigning on the issue by state laws governing cam-
paign conduct and the presence or absence of pressure
groups that advocate use of capital punishment. We also
control for the effects of alternative explanatory influ-
ences on judge voting: judge ideology, quality of counsel,
case attributes, and legal appeals raised in a case.

Court Environment. State Public Death Penalty Opin-
ion. Extending the methodology developed by Erikson,
Wright, and MclIver (1993), Brace et al. (2002) disaggre-
gated observations compiled in the annual General So-
cial Survey to the state level on a variety of questions. Of
special interest here are the results concerning state-level
support for the death penalty, a measure demonstrated to
be highly reliable and stable over time.® This state-level,
survey-based measure allows us to consider how varia-
tions in public death penalty support across the states
may influence judge decision making in capital cases that
come before them.

Judicial Elections. We expect the effects of public opin-
ion to be contingent on judicial election. On a salient issue
like the death penalty, elected judges need to worry about
attracting strong challengers (Hall and Bonneau 2006).
Appointed judges do not face this prospect and conse-
quently we do not expect their death penalty decisions to
be linked to public opinion on this issue.

Campaign Restrictions. Before they were partially in-
validated by the U.S. Supreme Court in 2002, many states
placed a variety of restrictions on judicial candidates.
These states applied what were commonly known as the
“commit clause” restricting judicial candidates from mak-
ing “statements that commit or appear to commit the can-
didate with respect to cases, controversies or issues that
are likely to come before the court.”” Qur hypothesis here
is straightforward and follows the logic of these restric-
tions. We expect that where such restrictions exist, judges
are better insulated from potential attacks on their death
penalty votes and arguably have less need to be responsive
to public opinion. Alternatively, in states without these

The Spearman-Brown prophecy formula coefficient reports a re-
lability and stability score of .83.

71990 American Bar Association Model Code of Judicial Conduct
Canon 5(A)(3)(d)(ii). Recent research by Gibson (2008) raises
doubts that policy pronouncements by judicial candidates decrease
perceptions of court legitimacy or impartiality among citizens. We
acknowledge the vital importance of this finding but our interest is
in how campaign restrictions may influence judge behavior.
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restrictions, incumbent judges and their opponents may
publicly articulate their views on the death penalty and
make capital punishment an explicit campaign issue. Un-
der these circumstances judge votes in capital cases can
come back to haunt them at election time, and we would
expect this to reduce their willingness to vote to reverse a
capital sentence.

Pro-Capital Punishment Interest Organizations. Inter-
est organizations play a substantial role in many facets of
state policymaking generally (see, e.g., Gray and Lowery
1996; Gray et al. 2005) and in the process of judicial selec-
tion specifically (see, e.g., Champagne 2001). The impact
of pressure groups on judicial decision making in cap-
ital punishment cases, however, is less understood. We
hypothesize that the presence of pro-capital punishment
groups reduces the likelihood of judges voting to reverse
capital sentences because these groups can publicize judge
voting records in death penalty cases.

Judge Ideology. Of course, to systematically evaluate the
effect of public opinion, we must weigh its influence
against alternative explanations of judicial decision mak-
ing. Segal and Spaeth’s attitudinal model, while not with-
out controversy, has had massive influence on judicial
scholarship (Baum 1997).® The model holds that justices
make legal decisions based on their own ideological atti-
tudes and values (Segal and Spaeth 1993, 73). The effect of
judge ideology is a central concern in our analysis for two
reasons. First, the effects of judge ideology may be over-
whelmed by public opinion regarding the death penalty
in states that elect their judges, indicating that public sen-
timent was more influential than the judge’s ideological
preferences in death penalty cases and that public opinion
was having a direct effect on judicial decision making. Sec-
ond, judge preferences might remain a significant influ-
ence in death penalty cases, but these preferences mightbe
tied strongly to public preferences. In elective states, con-
servative electorates may elect conservative judges who
in turn make decisions this conservative public supports.
This would be evidence public opinion was having an
indirect effect on judicial decision making,

Studies of American appellate courts below the level
of the U.S. Supreme Court find judge attitudes matter,
but they are much more constrained by law as well as in-
stitutional and political contexts. Lower appellate judges
face conflicting demands derived from legal and political
sources (Richardson and Vines 1970) and studies across
a wide variety of legal issues found support for the joint

8Baum notes, “In scholarship on the Supreme Court . . . the view
that policy considerations are dominant over legal considerations
has been taken by the most prominent work” (1997, 22)
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influence of law, attitudinal preferences, and political con-
text (see, e.g., Carp and Stidham 1985; Songer, Segal, and
Cameron 1994). Following this research tradition, we con-
sider the combined influences of judge attitudinal pref-
erences and law in the political context of capital punish-
ment cases. We expect that judges are more likely to find
reversible error and overturn a death penalty sentence
where their preferences are ideologically more liberal.

Case Characteristics. Quality of Counsel. Competency
of counsel is a major issue in many capital cases (Bright
1994). Public defenders often have fewer resources to de-
fend their clients (see, e.g., Hoffman, Rubin, and Shep-
herd 2005).° The effects of this disparity on the outcomes
of capital cases has been the subject of intense debate in
the U.S. Supreme Court, where the court has typically
been divided along ideological lines with conservatives
more inclined to dismiss the issue than their more liberal
counterparts (see, e.g., Williams v. Taylor 529 U.S. 362,
2000). We hypothesize there may be more grounds for re-
versible error on appeal where defendants are represented
by public defenders but that sensitivity to these issues is
conditioned by judge ideology: judge liberalism will affect
judge sensitivity to competency of counsel issues.

Legal Issues: Aggravating Factors and Appeal Complex-
ity. Criminal issues could outweigh the influence of pub-
lic opinion or judge ideology in capital cases before state
supreme courts because state supreme court decisions are
subject to subsequent review. Given the possibility of ap-
peal, state supreme court justices likely cannot ignore case
facts or major legal issues regardless of their ideological
preferences or public opinion (Brace and Hall 1997; Traut
and Emmert 1998).

Capital crimes all involve murder and are by defini-
tion the most serious of crimes. However, many death
penalty cases involve more than one crime, with capital
sentences given partly on the basis of these aggravating cir-
cumstances. Presumably a justice would be less inclined to
vote to overturn cases where there were more aggravating
criminal acts. We develop a composite measure of crime
severity derived from the crimes identified in a capital
conviction. Qur expectation is capital sentences are less
likely to be overturned when the murder was accompa-
nied by additional aggravating criminal acts.

Appeals of capital convictions normally raise a variety
of legal issues such as competency of trial-level counsel,
improper prosecutorial behavior, inappropriate instruc-
tions to juries, and other procedural problems. Hypo-

°Criminal defendants were represented by public defenders in
38.2% of state supreme court capital appeals from 1995 to 1997
(Source: SSCDA).
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thetically, cases that identify many legal issues might give
judges more opportunity to vote to overturn a death sen-
tence, so we might expect the number of legal issues in a
case to be positively related to the likelihood of a vote to
overturn a death sentence. However, capital appeals are
more complex than this simple logic would imply. First,
the convicted person must have exhausted his or her ap-
peals “on the merits” of the trial. Thus when a person is
convicted of a crime, he can appeal that conviction in the
state court appellate process. If he has been unsuccessful
in overturning the conviction through the state court pro-
cess, he then can appeal that conviction on the merits to
the U.S. Supreme Court. If those appeals are unsuccessful,
the defendant can begin his attempt to obtain a writ of
habeas corpus in the federal appellate system. In 1995 the
U.S. Supreme Court in Schlup v. Delo (1995) ruled that
under most circumstances, capital convicts could file only
one petition for a writ of habeas corpus. After Schlup, an
individual could no longer spend years developing new
petitions on different issues (and thereby begin a series
of journeys through the state and federal court systems);
instead, he had to place every argument possible in one pe-
tition. As a consequence of this limitation, many appeals
to state supreme courts came to take on omnibus char-
acteristics, literally covering the legal landscape regarding
issues in their respective trials and convictions.

While we cannot pass judgment on the merit of the
many legal issues raised in these cases, it does seem the
wider variety of issues raised may be more perfunctory
than focused. Cases that focus on fewer issues should
provide a more succinct and clear appeal. An appeal that
focuses on central issues may be more persuasive, rais-
ing doubts about the adequacy of key elements of a con-
viction or sentence rather than assailing the legitimacy
of a state’s entire criminal justice system.!” Following
this logic, we develop a composite measure of appeal
complexity derived from coding all of the legal issues
raised in capital appeals cases.

Indirect Linkage

Here we are interested in the connection between judge
ideology and public sentiment about the death penalty.
States may have publics that are strongly supportive of the
death penalty who in turn succeed in placing judges with

'9Caution is warranted in the interpretation of this variable due to
the endogeneity of legal issues identified. State supreme courts may
address every issue raised in unsuccessful appeals but only address
issues that lead them to overturn a sentence in a successful appeal,
ignoring other issues.
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conservative ideology on their courts. These judges then
vote their ideological preferences. The public’s preferences
may connect to judicial outcomes through the judges that
are placed on their courts.

Consistent with our argument to this point, we expect
the linkage of judge ideologies to public sentiment to be
connected through elective court systems. Moreover, we
expect the saliency of the death penalty to reinforce this
connection. Consequently, we expect a significant linkage
between public death penalty opinion and judge ideology
where judges are elected, and where states have capital
punishment laws. In sum, when the public has strong
opinions, when a salient issue is in play, and when judges
are elected, the ideology of courts will be more closely
aligned with the preferences of citizens. Stated another
way, without elections, or in the absence of strong public
opinion, or if a salient issue is not in play, the ideologies of
judges and the preferences of citizens will be independent
of one another.

Data and Measurement: Capitalizing
on Recent Advances

The questions asked in this analysis create substantial de-
mands in both data and measurement. Until recently, un-
dertaking a study of this kind was virtually impossible.
State-level measures of public opinion were nonexistent
and no measure of state supreme court judge ideology
was available. As a consequence, studies of state supreme
courts examined subsets of states using surrogate mea-
sures for public opinion, such as murder rate, and surro-
gate measures for judge preferences, such as political party
affiliation (e.g., Brace and Hall 1997; Traut and Emmert
1998). These studies have been very enlightening, but to
date no study has employed comprehensive data from all
states or used demonstrably valid and reliable measures
of public opinion or state judge ideology. This study cap-
italizes on progress in the state politics field generally and
state supreme court studies specifically. We now have valid
and reliable measures of key variables as well as compre-
hensive data on state supreme court decisions and the
justices making those decisions.

Erikson, Wright, and Mclver’s (1993) influential work
revolutionized the study of state-level public opinion.
They showed us that state opinion data could be disag-
gregated from the pooled national CBS/NYT survey and
that their measure of general ideology was strongly con-
nected to politics and policy in the American states. Brace
etal. (2002) extended this methodology to compile mea-
sures of state-level opinion on specific issues, including
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support for capital punishment. We use their measure of
public support for the death penalty to assess the impact
of public attitudes on the decisions made by state judges.

We expect the threat of elections to influence judge
votes in death penalty decisions. Thirty-eight states use
some form of elective method to retain their state supreme
court judges. We hypothesize that the effects of public
opinion will be conditional: public opinion effects will be
magnified in states where judges face election. Alterna-
tively, the effects of campaigns, or potential campaigns,
on judge voting are hypothesized to be mitigated by cam-
paign regulations intended to reduce issue content in ju-
dicial elections. We identified 31 states that adopted the
1990 ABA canons restricting candidates for judicial office
from talking about issues likely to come before a court.
Our expectation is that in these states, seated justices have
less to fear if they find reversible error because future op-
ponents cannot raise the issue in future elections.

To understand the impact of external pressure related
to the death penalty, we consider the influence of pro-
capital punishment interest groups on judicial decision
making. Gray et al. (2005) classify interest organizations
in the states based on general issue areas including legal
matters, law enforcement, and government affairs. Using
data they graciously supplied, we identify pro-capital pun-
ishment groups as organizations with public positions in
support for capital punishment, such as victims’ rights
groups or associations in support of law enforcement and
prosecuting attorneys. We hypothesize that the presence
of state interest groups in favor of the death penalty will
reduce thelikelihood that a judge will find reversible error.

State supreme court judge ideology is measured us-
ing the PAJID scores developed by Brace, Langer, and
Hall (2000)." This widely used measure has been demon-
strated to be valid and reliable. The virtue of this measure,
as compared to using party identification or the party of
the appointing governor or legislature, is that when it
comes to comparative state analysis, party can mean dif-
ferent things in different states. A southern Democrat may
have more in common with a northern Republican than
with northern Democrats. Within states Democrats may
be consistently more liberal than Republicans, but across
states this generalization does not always hold. The PA-
JID measure ranges from conservative to liberal and is
comparable within and across states.

To judge the effects of competency of counsel, the
use or nonuse of a public defender was identified us-
ing the Brace-Hall State Supreme Court Data Archive

"PAJID integrates judge partisan affiliation and state ideological
context at the time of judge selection. The measure has been used in
research appearing in our profession’s leading journals (e.g., Hall
2001; Langer et al. 2003).
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(SSCDA). While we do not seek to cast aspersions on
public defenders, it is commonly observed that appointed
counsel in death penalty cases operate at a severe disad-
vantage (Bright 1994), and our expectation is that these
Cases present more grounds for reversal. However, the
issue of competency of counsel has been a source of ide-
ological division on the U.S. Supreme Court, as noted
above. Consequently, we anticipate that the effects of is-
sues of competency of counsel will interact with a judge’s
ideology, with more liberal judges more inclined to see it
as a basis for reversal than their more conservative coun-
terparts, a pattern that would mirror related debates on
the U.S. Supreme Court.

Wealso expect the nature of the appeal and the nature
of the crime to play a role in reversal votes. The SSCDA
coded a wide variety of case attributes including addi-
tional crimes and legal issues raised in capital appeal.
Thirty crime categories were factor analyzed to create a
composite measure of aggravating factors. In addition,
24 legal issues were factor analyzed to create a composite
score for appeal complexity. We expect aggravating fac-
tors and appeal complexity to reduce the likelihood that
a judge will find reversible error.'2

In our analysis of indirect effects of public opinion,
we examine how the ideology of judges on state supreme
courts (PAJID) correlates to the public opinion of state
citizens (Death Penalty Support, Ideology). We consider
how this correlation is conditioned by judicial elections
and the presence or absence of capital punishment laws in
states. Following the logic developed above, we hypothe-
size that public opinion, elections, and the presence of this
publicly salient issue can operate to forge stronger links
between judicial elites and masses.

Models of Reversible Error Votes
in State Supreme Court Capital Cases

Direct Effects

Our first concern is with the direct effects public opinion
may bave on ajudge’s willingness to find reversible error in
capital cases. Our expectation is that when public support
for capital punishment is high, elected judges in states
with the death penalty will be less likely to find reversible
error.’® Alternatively, we expect that public support for

“The results of these factor analyses are available upon request.

"> A Heckman procedure was used to consider if death penalty states
differed from non-death penalty states and were somehow non-
representative of all states. We found no evidence that the 38 states
with the death penalty produced any significant selection bias.
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capital punishment will be less important for appointed
judges because they do not face elections. We also gauge
the effects of the alternative influences outlined above.

In addition to the direct effect of public opinion,
restricted campaign speech, the existence of pro-capital
punishment groups, judge ideological preferences, forms
of attorney representation, and legal issues within a case
should all weigh heavily on judge decisions to favor or
reverse a death penalty sentence. We employ the basic
interactive model described below:!4

Votes for Death Penalty Reversal
= f(Death Penalty Support, Elective Method of Reten-
tion, Death Penalty Support x Elective Method of
Retention, Campaign Restrictions, Pro-Cap. Pun.
Interest Org., Judge Ideology, Public Defender,
Judge Ideology x Public Defender, Aggravating
Factors, Appeal Complexity)

The task of collecting and coding case data has lim-
ited past studies of state supreme court decision mak-
ing to relatively small subsets of states. The NSF-funded
State Supreme Court Data Archive (SSCDA) has collected
and coded case information and judge voting on all cases
coming before state supreme courts in the 1995, 1996, and
1997 sessions.'® These comprehensive data allow us to Sys-
tematically evaluate the direct effects of public opinion on
decisions in death penalty cases.

Indirect Fffects

Here we model the correlation between judge ideology
and public support for the death penalty where judges
do and do not face election. We expect the connection to
be stronger where judges are elected. We also expect this
connection to be conditioned by whether or not a state
has a death penalty law. Where states have these laws, and
where judges face elections, we expect the ideology of their
judges to more closely correspond to the public opinion
of their citizens. We also control for the effects of gen-
eral public ideology using Erikson, Wright, and Mclver’s
(1993) measure of public liberalism to see if death penalty

“Multiplicative interaction models must be used cautiously but are
appropriate where hypotheses are premised on con text-conditional
assumptions (Brambor, Clark, and Golder 2006).

"The SSCDA was supported by National Science Foundation grants
SBR 9617190, SBR 9616891, SES-051849, SES-0516409 and SES-
0516600. While generally all state supreme court decisions from
1995 to 1997 were archived, in rare instances where state supreme
court dockets exceeded 200 cases, 200 cases were randomly se-
lected. For additional information related to the SSCDA, please
visit http://www.ruf.rice.edu/ ~pbrace/statecourt/.
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support is exerting an independent influence on the ide-
ology of elective state courts.'®
We thus evaluate the following relationships:

Elective Selection Methods: Judge Ideology = f(State
Public Ideology, Death
Penalty Support, Death
Penalty Enactment,
Death  Penalty Sup-
port x Death Penalty
Enactment)
Appointive Selection Methods: Judge  Ideology =
f(Liberalism, Death
Penalty Support, Death
Penalty Enactment,
Death  Penalty Sup-
port x Death Penalty
FEnactment)

SPAJID is derived from the Berry et al. (1998) measure of state citi-
zen (elected judges) and elite (appointed judges) ideology adjusted
for 1) the party of the judge and 2) the year the judge was elected
or appointed to the court.

It is reasonable to wonder if the results of our analysis of indirect
relationships between PAJID (Brace et al. 2004) and the Frikson,
Wright, and Mclver (1993) public opinion measures of ideology
were not structurally determined by how the PAJID measure was
constructed. We do not believe this is so for the following reasons:

1. The Berry et al. measures of citizen and elite ideology from
which PAJID is partly derived are correlated in excess of .66. As a
consequence estimates of elected and appointed judge ideologies
derived from these separate measures of ideology are very similar.

2. The Berry et al. measure of citizen ideology is not evenly
correlated with the Erikson, Wright, and Mclver public opinion—
based measure of ideology: Berry et al. report a bivariate correlation
of —.68 in the 1976-82 period and a +.8 correlation in the 1976-88
period (1998, 341). Essentially the same pattern holds for their elite
ideology measure.

3. The Berry et al. measure is based on interest group ratings
of elite {(Congressional delegation) voting behavior, which they as-
sume to be highly connected with state elite and citizen ideologies
(1998, 339). PAJID similarly assumes that judge ideologies reflect
state elite ideological climate at the time judges join their state
supreme courts.

4, PAJID differs from the Berry et al. measures based on ad-
justments for the party of the judge and year of the judge’s elec-
tion/appointment to the bench.

5. Given a) the high correlation between the Berry et al. elite-
based citizen and elite measures of ideology, b) the lack of consis-
tent bivariate correlation between these measures and the Erikson,
Wright, and Mclver public opinion measute of state ideology, c)
the related and amplified (see 4 above) lack of consistent bivariate
correlation between PAJID and the Erikson, Wright, and Mclver
public opinion measure of state ideology, and d) the completely
independent public opinion—based measure of state death penalty
support, we do not believe the results in Table 4 are artifacts of
measurement construction but instead reflect the influence of elec-
tive judge selection, the death penalty, and death penalty public
opinjon.

6. In sum, we believe that where the public has strong preferences,
and where they can register those preferences in their choice of
judges, there is a significant correlation between those preferences
and judge ideology. We also acknowledge these inferences must be
cautious until more refined measures are available.
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For detailed descriptions of the variables used in each
model, see Table 2.

Variants of pooled cross-sectional time-series anal-
ysis are used to estimate each model. In our analysis of
direct effects, we control for possible interdependence
in judge voting by using binomial generalized estimating
equation (GEE) analysis with the data clustered on court
case. This technique offers “the benefits of asymptotically-
consistent variance-covariance estimates. .. even where
the nature of dependence is unknown” (Zorn 2006, 329).
Problems concerning conditional interdependence are ex-
ceptionally common within pooled cross-sectional time-
series analysis; accordingly, utilization of GEE analysis is
appropriate for the purpose of providing more precise
estimates. Simple OLS analysis clustered on the state is
used to investigate the indirect effects of public opinion
on judge ideology.

Analysis
Direct Effects

Table 3 presents the analysis of judge decisions to reverse
the death penalty. Eight of the 10 variables in the model
attain statistical significance, and the two that are not
significant correspond to our theoretical expectation but
require some elaboration. Specifically, and as expected,
death penalty support does not attain significance in non-
elective states. The impact of death penalty opinion is
contingent on judicial elections. In states that elect their
judges, higher levels of public support for capital punish-
ment are associated with significantly lower probabilities
of voting to reverse capital sentences. Similarly, the effects
of representation by a public defender exhibit no indepen-
dent effect but are contingent on the ideology of a judge:
more liberal judges are significantly more likely to find re-
versible error in cases where defendants were represented
by public defenders. Both of these interactive relation-
ships reveal that the effects of these contextual and case
characteristics are conditioned by the judicial institution
and the ideologies of judges.

The other variables in the model conform to expec-
tation as well. Judge ideology is significantly and posi-
tively related to the likelihood of voting to overturn a
capital sentence. The presence of campaign restrictions
that limit candidates for judicial office from taking po-
sitions on capital punishment significantly increase the
probability of reversal votes, as expected. Alternatively,
the presence of pro-capital punishment interest organi-
zations within a state significantly reduces the likelihood
a judge will vote to reverse a capital conviction. Case char-
acteristics also play a large role. Increases in aggravating
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TABLE2 Variable Descriptions

Dependent Variables Value Description
Judge Ideology 0.01~-1—score for judge liberalism, conservative to liberal (Source: Brace, Langer, and Hall
2000)
Votes for Death Penalty 1 for votes of death penalty reversal
Reversal 0 otherwise
(Source: SSCDA)
Independent Variables

Aggravating Factors
Appeal Complexity

Campaign Restrictions

Death Penalty Enactment

Death Penalty Support

Death Penalty Support x

Death Penalty Enactment

Death Penalty Support x
Elective Method of
Retention

Elective Method of Retention

Pro-Capital Punishment
Interest Organizations

Judge Ideology

Judge Ideology x Public
Defender

State Public Ideology

Public Defender

—0.102-0.571—factor score of lower court convictions, lesser to greater amounts of
convictions (Source: SSCDA)

—1.06-2.91—factor score of appellate issues, lesser to greater amounts of issues (Source:
SSCDA)

1 if state has enacted the Commit Clause

0 otherwise

(Source: American Judicature Society)

1 if state has enacted the death penalty

0 otherwise

{Source: Death Penalty Information Center)

0.01-1—score for public support for the death penalty, low to high support (Source: Brace
et al. 2002)

0.01-1—score for public support for the death penalty in states with the death penalty, low
to high support

0 for states without the death penalty

(Sources: Brace et al. 2002; Death Penalty Information Center)

0.01—1—score for public support for the death penalty in elective states, low to high
support

0 if state uses gubernatorial or legislative appointments

(Sources: Brace et al. 2002; American Judicature Society)

1 if state uses partisan, nonpartisan, or retention elections

0 if state uses gubernatorial or legislative appointments

(Source: American Judicature Society)

1if state possesses pressure groups that advocate capital punishment

0 otherwise

(Source: Gray et al. 2005)

0.01-1—score for judge liberalism, conservative to liberal (Source: Brace, Langer, and Hall
2000)

0.01-1—score for judge liberalism in cases with public defender, conservative to liberal

0 for cases without public defender

(Sources: Brace, Langer, and Hall 2000; SSCDA)

—100-0—score of state public ideology, conservative to liberal (Source: Erikson, Wright,
and Mclver 1993)

1 for cases with public defender

0 otherwise

(Source: SSCDA)

factors and appeal complexity both reduce the probability
of a reversal vote significantly.

Substantively, the variable with the most impact is
appeal complexity. Going from the least to the most com-

plex cases is estimated to reduce the likelihood of a reversal
vote by 29.3%. The interactive effects of judge ideology
and public defender register the next largest substantive
effect. Going from the most conservative to most liberal
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TaBLe3 Direct Effects: GEE Logistic
Regression of Votes for Death Penalty

Reversal
GEE Logistic
Regression Model
Variable Coefficient (S.E.) APr
Constant ~2.8400 -
(0.058)
Death Penalty Support 1.8857 -
(2.402)
Elective Method of 3.3980* -
Retention (1.883)
Death Penalty Support x —4.2620" ~13.2%
Flective Method of (2.503)
Retention
Campaign Restrictions 0.1688* 3.1%
(0.077)
Pro-Capital Punishment —0.2849* -5.2%
Interest Organization (0.068)
Judge Ideology 0.4452* 7.7%
(0.228)
Public Defender 0.0780 -
(0.139)
Judge Ideology x Public 0.5362* 18.5%
Defender (0.317)
Aggravating Factors —0.5373* -6.2%
(0.275)
Appeal Complexity —0.4702* —29.3%
(0.041)
Wald Chi? 257.36*
Number of Observations 5643
Number of Groups 889

Note: Statistically significant parameter estimates are denoted by
*(p <.05).

judge ideology in these cases produces an 18.5% differ-
ence in the likelihood of a reversal vote. The interactive
effects of public opinion are similarly large: in elective
states going from least to most public support for the
death penalty produces a 13.2% reduction in the likeli-
hood of a reversal vote. Supporting the attitudinal model
of judicial decision making, going from the most to least
conservative judge ideology produces a 7.7% lower like-
lihood of a reversal vote. This effect is supplemented by
the effects of aggravating factors where going from the
lowest to the highest values on this indicator produces
a 6.2% reduction in the likelihood of a reversal vote. Fi-
nally, the impact of pro-capital punishment groups (5.2%
lower) and campaign restrictions (3.1% higher) produce
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less pronounced but nonetheless significant changes in
the likelihood of reversal votes.

Taken together, this model produces a picture of judi-
cial voting that weaves together the fundamental threads
commonly applied to judicial behavior. Case characteris-
tics in the form of appeal complexity, whether or not the
defendant was represented by a public defender, and ag-
gravating factors all emerge as statistically significant and
substantively importantinfluences. In addition, the ideol-
ogy of judges also plays a major role independently, and as
an interactive influence in cases where issues concerning
public defenders were present. Beyond this, we see that
the political environments of state supreme courts also
played a very strong role. Death penalty opinion in elec-
tive states, the presence of pro-death penalty groups, and
the presence or absence of judicial campaign restrictions
all shaped the likelihood of death penalty votes. Death
penalty votes reflect the issues in the case at hand, the ide-
ological preferences of the judges deciding the case, and
the political environments in which the judges operate.
On this issue, public opinion plays a very notable role and
links the public’s preferences to judicial outcomes where
judges face elections.

Indirect Effects

One of the notable findings of the foregoing results is
the substantive and statistical significance of judge ideol-
ogy on capital punishment votes. To a significant degree,
judges vote their ideological preferences in these cases. If
these ideological preferences are also connected to public
preferences, it might also be said the votes reflect elite-
mass linkages. Public preferences translate into political
outcomes through elites that mirror those public prefer-
ences.

The results presented in Table 4 illustrate the con-
nections between judge ideology and public opinion. We
separate appointive and elective courts. For a conservitive
test we control for the effects of general public ideology.
Our interest is with the correlation between judge ide-
ology and public death penalty support. We expect this
effect to be conditioned by the presence of death penalty
laws. In elective states that have death penalty laws, we ex-
pect the public’s opinion about the death penalty will be
significantly correlated with judge ideology. These results
are clearly evident in Table 4. Notably, and as hypothe-
sized, the impacts of the two measures of public opinion
are significant in states that elect their judges but not in
states that appoint their judges. Moreover, public death
penalty support interacts significantly with the presence
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TaBLE4 Indirect Effects: OLS Regression of Judge Ideology

Appointive Selection Elective Selection

Methods Methods
OLS Regression Model OLS Regression Model
Variable Coefficient (S.E.) Coefficient (S.E.)
Constant —3.0392 —0.8348
(3.870) (0.600)
State Public Ideology 0.0023 0.0101*
(0.006) (0.002)
Death Penalty Support 5.2261 2.0355*
(5.539) (0.883)
Death Penalty Enactment 3.9094 1.9085*
(3.901) (0.752)
Death Penalty Support x Death —5.8457 —2.7426*
Penalty Enactment (5.625) (1.057)
R 0.29 049
Number of Observations 100 80

Note: Statistically significant parameter estimates are denoted by *(p < .05).

of a death penalty law. In states where supreme court
judges face election, and where these judges must render
capital punishment decisions, stronger public support for
the death penalty produces significantly more conserva-
tive judges and, reflecting on the results from Table 3,
these conservative judges are more likely to uphold capi-
tal convictions.

Conclusion

Consistent with our hypotheses, these findings reveal both
a direct and indirect linkage between state judicial deci-
sion making and public attitudes. In states that retain
their judges electively, a direct effect exists which encour-
ages judges to affirm lower court punishments where the
public is most supportive of capital punishment. More-
over, and as expected, other factors play a prominent role,
including judge preferences, interest groups, and case-
related characteristics such as quality of counsel, complex-
ity of appeal, and aggravating factors. In sum, elections
and strong public opinion exert a notable and signifi-
cant direct influence on judge decision making in these
cases, but these effects do not outweigh the impact of case
characteristics and judge ideology. In close cases, how-
ever, these differences could literally mean the difference
between life and death. In addition, strong death penalty
public opinion also played a significant role in shaping the
ideological character of state supreme courts in states with

capital punishment where judges faced election. In those
states, strong public support for the death penalty pro-
duced significantly more conservative courts than would
be predicted by state ideology alone.

In the period studied, the death penalty presented a
unique issue that cut across normal partisan cleavages in
a manner that was perhaps unique in contemporary poli-
tics. As noted above, the death penalty is a morality policy
and these policies are notable for their saliency {Mooney
and Lee 2000). Moreover, the framing of crime issues
in judicial campaigns and elsewhere probably clevated
public support for the punishment independent of levels
of violent crime (Baumer, Messner, and Rosenfeld 2003,
866). Furthermore, because this is an issue state supreme
courts could not avoid, the issue was uncommonly salient
where the death penalty was law and where state supreme
court judges faced election. Under these very special con-
ditions, the composition of courts and judicial outcomes
were shaped significantly by public opinion where judges
were elected.

In light of the uniqueness of this issue, any inference
regarding the independence of an elected judiciary must
be cautious. The death penalty is but one of a host of
issues decided by state supreme courts and it is unlikely
any of those other issues capture the public’s attention in
even a remotely similar manner. However, the results pre-
sented here also reveal that the death penalty and public
support for that punishment played a significant role in
shaping the overall ideology of state supreme courts that
faced elections. While only one issue, it was a highly salient
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wedge issue that appears to have produced significantly
more conservative courts. As noted by Baum, “[b]ecause
judges’ preferences are so important to their choices, the
membership of a court has considerable impact on the
content of its decisions” (2008, 269). Elected supreme
courts in states with capital punishment were likely more
conservative across a range of issues in the presence of
strong public sentiment about the death penalty. Hence,
while the public may only rarely register strong, cross-
cutting opinions on select issues like the death penalty, in
the final analysis this may have very broad implications
for other areas of law. A single highly salient issue might
produce broad shifts in the basic ideological orientation
of courts across much less salient issues and have much
broader consequences for the interpretation and applica-
tion of laws.
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