Equal Justice Initiative

122 Commerce Street
Montgomery , Alabama 36104

April 22, 2011

The Honorable Eric H. Holder, Jr.
Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530

Dear Mr. Attorney General:

We are writing on behalf of Jason Oric Williams and other condemned inmates on
Alabama’s death row. Mr. Williams is scheduled to be executed on May 19, 2011, and
another execution is set for June 16, 2011. As explained in more detail below, it recently
came to our attention that the Alabama Department of Corrections appears to have violated
the federal Controlled Substances Act by obtaining sodium thiopental from the State of
Tennessee, whose supply has been seized by the Drug Enforcement Administration due to
concerns that it was illegally obtained from overseas.

Alabama, like most states that administer lethal injection as a form of execution, has
to date employed a three drug cocktail with the lethal dose being a specified amount of
sodium thiopental. This protocol was used as recently as March 31, 2011, during the
execution of William Glen Boyd. As your office is aware, last year, many states experienced
a shortage of the drug after Hospira Inc., the sole U.S. supplier of sodium thiopental,
experienced problems with its raw material providers., Many states desperately sought to
acquire unexpired doses.

Mindful of this shortage, prior to the scheduled execution date of November 4, 2010,
counsel for Phillip Hallford, an Alabama death row inmate, sent a letter to the Alabama
Department of Corrections inquiring as to the source and expiration date of its supply of
sodium thiopental. Mr. Hallford’s attorneys were informed by counsel for the Alabama
Department of Corrections that it was in possession of a supply of sodium thiopental from
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Hospira, Inc., which was not due to expire until three weeks ago, on April 1, 201 1!

In January 2011, a time that Hospira, Inc. previously indicated it would have renewed
supplies of sodium thiopental, the company issued a release, explaining that it was
discontinuing its production of sodium thiopental. Because overseas importation of sodium
thiopental is highly restricted under federal law and there were no domestic suppliers of the
drug, on January 25, 2011, thirteen states, including Alabama, sent a letter to your office
requesting assistance with the procurement of sodium thiopental, explaining that their
supplies were low and would soon be exhausted.? Having been informed that the federal
government was experiencing the same problem as the states, several state Departments of
Corrections sought to obtain the drug in violation of federal law by either importing it
directly from foreign countries or purchasing it from United States pharmacies who had done
$0.

Federal law imposes a comprehensive set of restrictions on the importation of non-
narcotic controlled substances, such as sodium thiopental. In particular, these regulations
prohibit persons or entities from importing such substances unless the individual or the entity
is registered with the DEA as an importer and provides a declaration pertaining to any such
importation. See 21 U.S.C. § 954(2) (“A controlled substance in schedule I1, I11, or IV may
be so imported, transferred, or transshipped if and only if advance notice is given to the
Attorney General in accordance with regulations of the Attorney General.”); 21 U.S.C. § 822
(a)-(b) (it is unlawful to “possess, manufacture, distribute, or dispense™ controlled substances
absent a properly issued registration by the DEA); 21 C.F.R. § 1312.11(b) (“[n]o person shall
import or cause to be imported any non-narcotic controlled substance listed in Schedule III

.. unless and until such person is properly registered under the Act (or exempt from
registration) and has filed an import declaration to do so with the Administrator.”). The goal
of these regulations is to ensure the integrity of imported substances and safeguard against
the use of adulterated or counterfeit ones.

Concerned with the illegal importation of sodium thiopental, the Drug Enforcement
Administration recently seized several states’ supplies. Among them was Tennessee.’

! Appendix A, Letter from Kim Thomas to Andrew Kantra (with attached copy of vial
bearing April 1, 2011, expiration date).

2 Appendix B, Letter from Thirteen States to Attorney General Eric Holder (dated
January 25, 2011).

3 Appendix C, Public Record obtained from Tennessee Department of Corrections
(U.S. Department of Justice, DEA Receipt detailing the seizure of 44 vials of thiopental

2



Undersigned counsel just recently received documentation from the State of Tennessee which
indicated that Alabama’s most recent, and only known to be unexpired, batch of sodium
thiopental was obtained from Tennessee’s Department of Corrections on March 15, 2011.*
Because it was not until March 22, 2011, that the DEA seized Tennessee’s supply of sodium
thiopental, Alabama’s supply seemingly derives from the same batch. The unlawful
acquisition of such unregulated narcotics increases the likelihood that they are adulterated,
counterfeit, or otherwise ineffective.

Given Mr. Williams® imminent execution date, we request that your office and the
Drug Enforcement Administration investigate this matter expeditiously and thoroughly. As
occurred in Tennessee, we ask that all necessary steps be taken to prevent the State from
utilizing or possessing what appear to be unlawfully obtained drugs.

We appreciate your time and attention to this matter. If you or a member of your staff

have any questions or are otherwise in need of assistance in handling this matter, please do
not hesitate to contact our office.

Sincerely,

X

n Stevenson
Executive Director, Equal Justice Initiative

An Setzer

Senior Attorney, Equal Justice Initiative

injection).

* Appendix C, Public Record obtained from Tennessee Department of Corrections
(invoice detailing that 8 grams of thiopental injection were received by the Alabama
Department of Corrections on March 15, 2011).
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CCl

Michele Leonhart
Administrator
Drug Enforcement Administration

Jimmy S. Fox III
Special Agent in Charge, New Orleans Division
Drug Enforcement Administration

Rodney Benson
Special Agent in Charge, Atlanta Division
Drug Enforcement Administration
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" {0 COMMISSIONER’S OFF Fau: 93435338677 7 Oct 26 2010 15:48 P. 02

RICEARD F. ALLEN
LOMMISSIONER

" October 26,2010 L

o ;AndrewE,KNmES‘q" R
Philadelphia, P4, 19103-2799

~ Re: Phﬂlp D. Hallford 7474

. Déar Mr. Kantra,
- I have reviewed your October 24, 2010, letter regarding esth row inmate Phillip

. Haliford. Please be. advised that this Department has a suffic rit supply of unexpired sodium
 thiopental available to perforni the execution scheduled, fox Novémber 4, 2010,  This supply is
from an FDA approved mantfactarer- Hosplig; Inic:and beats the expiration date of 1APR2011,

. As an officer of fhe Court, I represent to you that the enclosed copy is of the packaging for the
" sodium thiopental which will be used for Hallford’s execution. Ifyou should require any further
inforpnation, please let me know as soon. as possible so toat we xay provide this information to

Judge Steele, the United States District J udge who has pmvioﬁs[y-handled Hallford’s challenges.

Sincerely,

KimT. Thomas -
General Counsel

'I,.cc‘: " I.Clayton Crenshaw .

P.B2 -
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A Communication From The Chief Legal Officsts OF The Followlng States
Alshertia * Colorado * Delaware ¥ Florda ¥ Idaho * Migsissippl * Missousi @ Nevada ® Qregon
# Tepnessws * Uteh ¥ Washington * Wyoming

Yanuery 25, 2041

Attormey Gerieral Exic Holder
Department of fustice

940 Pennsylvania Ave., NW
Washington, DC 20030

Dear Aorney General Holder: '

* The majority of jurisdictions in the United States that include the diath penalty at au
suthorized punisbaent in cectain Gassh: including the Federal Goverhroont, provide for Jethel
injection as the pregeribed method of cxecution. Tn.a majority of these capital-ctime
jurizdictions, again ineluding the Federal Coverament, it js the only prescribed mathoed of
execution, We, the Altomneys General of the States lisied below, seek your agsistance in
yesolving an jsste conceiming tite procurernent of one of the pres iped modications used in
Jethal injeetion protocols. ‘

' The protocol used by raost of the juriadietions ernploying lethel injection includes the
drog sodium thiopental, an altrarshott-acting batb{irate, Sodium thiopental Is i very shor
supply worldwide and, For vaions reasons, essentially unavailable on the open tarket. For
those juciadictions oat have fhe deug available, their supplies are very gma] - meatured in a
 headful of doges, The result i ther many Jurisdictions shortly will be unable to perform

cxeontlons in eases where appenls have neen exhausted and Governors bave sigoed deat
warranis.

_ Tl":.ﬁrefors, we solicit your aesletance in either identifying an appmpri&te soupes for
sodivm thiopental of making supplies held by the Federal Government avgilable to the States.
‘We also request 80 sppoctinity to discuss this impostint matter with you,
We look forward to hesting Irom you.
Sincerely,
© John Kroge: , JAither Strange
Oregon Automey Generdl Alnbama Aftorney General



v Mheearar A s -

g

John Sythers
Colorado Attormey Goneral

pmu&é- 9° foms

Parn Bondi
Florida Attornsy General

o

Yim Hond
Mississippl Attorney General

(ot e

Catherine Cortez Masto
Nevada Attomney General

/

o

Mark Shurtledf
Utah Attorney Genesal

Bruce Salzbuty
‘Wyoming Attorney General

P
Yoseph Biden 11
Delaware Attomey General

Lawtencs Wasden
tdnho Attorney General

Ol bl

Chris Kogter
Miissouri Attomey Genesal

Robest Lovpet
Tennsssoe Atiomey General

Rod, 11K

Rob McKetna
Washington Altorngy Gexeral
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STATE OF TENNESSEE
DEPARTMENT OF CORRECTION
RIVERGEND MAXIMUM SECURITY INSTITUTION
7475 COCKRILL BEND BOULEVARD
NASHVILLE, TENNESSEE 37243-0471
TELEPHONE (816)350-3100 | FAX (615) 350-3400

Received by:
‘Alabama Department of Correction
Signedy pate;__ 3 /15l

Wetie.of)
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TO: {Name, Tite, Addraes (including ZIP CODE;}, ¥ applicablo) FILE NO.

GDEP IDENTIFIER

Onvid Ih)L s s
LI RBOEN
‘?“M ﬁ,@ /49'5“"— o /ﬁ’ Cfd’@f £ &7 o wes (5

B-RB LY

o .4°"§/”"i /-/.W B e Y ;

Lhereby momafo:mmmm other .
_ wiu&;mgwm memyby sbove pamod i mhvswg{ ws) ) B "
nescmwmosrrew&n " _‘ . PURPOSE ( Apphcabla}

'-¢ﬁ%?’w;m/ -?@' ﬂM@#mW : 1l r
Bugr o F CiehEcr s ~
“&/i‘?’/}"/ : § : h

"a

RECEIVED BY [Signaturs) NAME AND- Tl‘rue (?mwfwe)
5 R P ,ea.;e,@_- 22 Mcgﬁ wé""w

THANE &D THLE (Pramr"rypa'

_.vl‘hww"t‘ Ny

Beotronic Form Verson Designad i JatForm 8.2 vm_"’ )

. FOFM maz {8-02) Provious sifitions’ -chigolate



CONTENTS] Con-
Number| (Numbor of | trolled FOR DEA USE ORLY
NAME OF DRUG OR PREPARATION : of raims, Sub- |
' ' Con- | cuncesor § Cone - .
tainers | ororunts | fort. | pisposmion | VAN
per con- (Eeda oy ey
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:nq&_mmmuwmhﬂmwwwammwmwmnmm ** (1} Forwardad tape-sasled without opening;
2y Wﬁw mdﬁwmm&mrfomm Wm witer vertfying contents; (3) Forwerded tape-saaied after vertying contents,

DATE _, : DESTROYED BY:
= Sirike’ ‘ot applicable.
- ot s e ' WITNESSED BY:
INSTRUCTIONS

. -DONCT SEND DRUGS TO ANY DRUG ENFORCEMENT ADMINISTRATION {PEA) OFFICE WITHOUT PRIOR WRITTEN AFFPROVAL, Drugs
are o be destroyed by {I)sahipmuﬁ {0 & reverse distributor regivtered by DEA (mey. not require the use.of this form); (2) the registrar, according 1o state wnd local
Taws; rules end regulstions; or (3) the specific instructions of your area Dyug Enforcement Administration Office,

2. Listtho.name of the drug In colemn 1, the number of containets in column 2, the size of tach contalner in colwmn 3, and in cotumn 4 the
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EFFECT: Feliure to document the sumender of unwanud Cantrofied Substencos may reault in prosscation for vicletion of the
Conirolled Substances Ad, :

mmwmpmmmmmmm 1o paniong sre required to o respoivd to acoﬂed}onoflnfomwﬁonunmah 8 vehl OMB
control number, mwudouaoonwwnmmmm of Information & 15 17-0007. Tha Gma required to-complete this Information,
coliaction is estimated to sverags 30 minutes par rgggdm , ckiding the time o review ins:rucﬂans. saarch suisting data resources, gather the data
needed, and complete and review the infomﬁon )
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STATE OF TENNESSEE
DEPARTMENT OF CORRECTION
RIVERBEND MAXIMUN SE URITY INSTITUTION
7475 COCKRILL BEND, BOULEVARD

. NASHVILLE, TENNESSEE 37209-1048
TELEPHONE {615)350-3100* FAX (615} 350+3400-

RECEIVED FROM RIVERBEND MAXIMUM SECURITY INSTITUTION

44 VIALS THIOPENTHAL

‘Signed: -l 7



