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Da v i d Wayne A c r a appeals the summary d i s m i s s a l of h i s 

p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d p u r s u a n t t o Rule 32, 

A l a . R. Crim. P. We r e v e r s e the judgment of the c i r c u i t c o u r t 
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and remand t h i s m a t ter f o r f u r t h e r p r o c e e d i n g s . 

In June 2009, A c r a p l e a d e d g u i l t y t o v i o l a t i n g the 

r e g i s t r a t i o n r e q u i r e m e n t s of the Community N o t i f i c a t i o n A c t 

("the CNA"), f o r m e r l y § 15-20-22, A l a . Code ( 1 9 7 5 ) . 1 A c r a d i d 

not a p p e a l h i s c o n v i c t i o n . In November 2010, t h i s Court i n 

S t a t e v. Adams, 91 So. 3d 724, 738 ( A l a . Crim. App. 2010), 

h e l d : 

" [ S e c t i o n ] 15-20-22(a)(1) i s u n c o n s t i t u t i o n a l and we 
address here two of the reasons: f i r s t , the s t a t u t e 
v i o l a t e s the guarantee t o e q u a l p r o t e c t i o n under the 
law as p r o v i d e d i n the F o u r t e e n t h Amendment t o the 
U n i t e d S t a t e s C o n s t i t u t i o n , and i n A r t i c l e I , §§ 1, 
6, and 22, of the Alabama C o n s t i t u t i o n of 1901 
because i t r e s u l t e d i n an u n r e a s o n a b l e and 
d i s c r i m i n a t o r y c l a s s i f i c a t i o n based on w e a l t h ; and, 
second, the s t a t u t e i s u n c o n s t i t u t i o n a l as a p p l i e d 
t o the defendant i n t h i s case, under the E i g h t h 
Amendment t o the U n i t e d S t a t e s C o n s t i t u t i o n , as 
a p p l i e d t o the s t a t e s t hrough the F o u r t e e n t h 
Amendment, and under A r t i c l e I , § 15, A l a . Const. 
1901, because the r e q u i r e m e n t i n former § 
15-20-22(a)(1) t h a t a sex o f f e n d e r p r o v i d e an 
' a c t u a l address a t which he or she w i l l r e s i d e ' 
p u n i s h e s the defendant s o l e l y f o r h i s s t a t u s of 
b e i n g homeless and, t h u s , v i o l a t e s the p r o h i b i t i o n 
a g a i n s t c r u e l and u n u s u a l punishment." 

1The Alabama L e g i s l a t u r e i n A c t No. 2011-640, A l a . A c t s 
2011, r e p e a l e d the CNA and r e p l a c e d i t w i t h the Alabama Sex 
O f f e n d e r R e g i s t r a t i o n and Community N o t i f i c a t i o n A c t , 
e f f e c t i v e J u l y 1, 2011. See § 15-20A-1 e t seq., A l a . Code 
1975. 
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In May 2011, A c r a f i l e d a s t a n d a r d Rule 32 form and 

a t t a c h e d t o i t a supplement s e t t i n g out h i s d e t a i l e d c l a i m . 

A c r a i n d i c a t e d on the s t a n d a r d form t h a t he was s e e k i n g r e l i e f 

under e v e r y s u b s e c t i o n of Rule 32.1, A l a . R. Crim. P. In h i s 

supplement, A c r a argued, among o t h e r t h i n g s , 2 t h a t the t r i a l 

c o u r t 

"was w i t h o u t j u r i s d i c t i o n t o p r o s e c u t e him or impose 
sentence upon him due t o [a] l a c k of 
c o n s t i t u t i o n a l i t y of the community n o t i f i c a t i o n a c t 
... because [Acra] i s a homeless[] [and] i n d i g e n t 
o f f e n d e r who had ended h i s p r e v i o u s sentence f o r 
[ f i r s t - d e g r e e s e x u a l abuse] ... and c o u l d not s u p p l y 
h i s p r i s o n c u s t o d i a n a t r u e address i n which he 
would r e s i d e due t o h i s homelessness." 

(C. 19-20.) In h i s p e t i t i o n , A c r a r a i s e d arguments s i m i l a r t o 

those r a i s e d and addressed i n Adams. In i t s response t o 

A c r a ' s p e t i t i o n , the S t a t e argued t h a t A c r a ' s p e t i t i o n was 

p r e c l u d e d , was t i m e - b a r r e d , was i n s u f f i c i e n t l y p l e a d e d , and 

was w i t h o u t m e r i t . (C. 27-32.) The c i r c u i t c o u r t agreed w i t h 

the S t a t e and summarily d i s m i s s e d A c r a ' s p e t i t i o n . 

2 A c r a a l s o argued i n h i s p e t i t i o n t h a t "he d i d not e n t e r 
i n t o [ h i s ] p l e a knowingly, v o l u n t a r i l y , or i n t e l l e c t u a l l y , " 
and t h a t he r e c e i v e d i n e f f e c t i v e a s s i s t a n c e of c o u n s e l . (C. 
19.) These c l a i m s are not, however, p r e s e n t e d on a p p e a l and 
are thus waived. Brownlee v. S t a t e , 666 So. 2d 91, 93 ( A l a . 
Crim. App. 1995). 
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A c r a now a p p e a l s , a r g u i n g t h a t h i s p e t i t i o n was 

s u f f i c i e n t l y p l e a d e d and t h a t he was e n t i t l e d t o an 

e v i d e n t i a r y h e a r i n g . (Acra's b r i e f , p. 5.) We agree, 

c o n c l u d i n g t h a t A c r a has a s s e r t e d a ground f o r r e l i e f under 

Rule 32.1, A l a . R. Crim. P., t h a t h i s a s s e r t e d ground f o r 

r e l i e f i s not p r e c l u d e d , and, f i n a l l y , t h a t A c r a i s e n t i t l e d 

t o a h e a r i n g on h i s c l a i m because he has p l e a d e d f a c t s t h a t , 

i f t r u e , would e n t i t l e him t o r e l i e f . We address each i s s u e 

i n t u r n . 

"'The s t a n d a r d of r e v i e w on appea l i n a p o s t c o n v i c t i o n 

p r o c e e d i n g i s whether the [ c i r c u i t c o u r t ] abused [ i t s ] 

d i s c r e t i o n when [ i t ] d e n i e d the p e t i t i o n . Ex p a r t e Heaton, 542 

So. 2d 931 ( A l a . 1989).'" S t r i c k l a n d v. S t a t e , 771 So. 2d 

1123, 1125 ( A l a . Crim. App. 1999) ( q u o t i n g E l l i o t t v. S t a t e , 

601 So. 2d 1118, 1119 ( A l a . Crim. App. 1992)). However, "when 

the f a c t s are u n d i s p u t e d and an a p p e l l a t e c o u r t i s p r e s e n t e d 

w i t h pure q u e s t i o n s of law, t h a t c o u r t ' s r e v i e w i n a Rule 32 

p r o c e e d i n g i s de novo." Ex p a r t e White, 792 So. 2d 1097, 1098 

( A l a . 2001). In e i t h e r i n s t a n c e , t h i s Court may a f f i r m the 

judgment of the c i r c u i t c o u r t f o r any reason, even i f not f o r 
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the reason s t a t e d by the c i r c u i t c o u r t . 3 See Reed v. S t a t e , 

748 So. 2d 231 ( A l a . Crim. App. 1999) ("If the c i r c u i t c o u r t 

i s c o r r e c t f o r any reason, even though i t may not be the 

s t a t e d reason, we w i l l not r e v e r s e i t s d e n i a l of the 

p e t i t i o n . " ) . 

I . Grounds f o r R e l i e f 

Rule 32 p r o v i d e s a l i m i t e d scope of r e v i e w . Rule 32.1, 

A l a . R. Crim. P. S p e c i f i c a l l y , Rule 32.1 p e r m i t s defendants t o 

" i n s t i t u t e p r o c e e d i n g s ... t o secure r e l i e f " on the f o l l o w i n g 

grounds: 

"(a) The c o n s t i t u t i o n of the U n i t e d S t a t e s or of 
the S t a t e of Alabama r e q u i r e s a new t r i a l , a new 
sentence p r o c e e d i n g , or o t h e r r e l i e f . 

"(b) The c o u r t was w i t h o u t j u r i s d i c t i o n t o 
render judgment or t o impose sentence. 

"(c) The sentence imposed exceeds the maximum 
a u t h o r i z e d by law or i s o t h e r w i s e not a u t h o r i z e d by 
law. 

"(d) The p e t i t i o n e r i s b e i n g h e l d i n c u s t o d y 
a f t e r the p e t i t i o n e r ' s sentence has e x p i r e d . 

"(e) Newly d i s c o v e r e d m a t e r i a l f a c t s e x i s t which 
r e q u i r e t h a t the c o n v i c t i o n or sentence be v a c a t e d 
by the c o u r t 

3 T h i s g e n e r a l r u l e i s s u b j e c t t o e x c e p t i o n s not a p p l i c a b l e 
here. See, e.g., Ex p a r t e Clemons, 55 So. 3d 348 ( A l a . 2007) . 
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" ( f ) The p e t i t i o n e r f a i l e d t o a p p e a l w i t h i n the 
p r e s c r i b e d time from the c o n v i c t i o n or sentence 
i t s e l f or from the d i s m i s s a l or d e n i a l of a p e t i t i o n 
p r e v i o u s l y f i l e d p u r s u a n t t o t h i s r u l e and t h a t 
f a i l u r e was w i t h o u t f a u l t on the p e t i t i o n e r ' s p a r t . " 

As noted above, A c r a i n d i c a t e d i n h i s p e t i t i o n t h a t he was 

s e e k i n g r e l i e f under e v e r y s u b s e c t i o n of Rule 32.1, A l a . R. 

Crim. P.; on a p p e a l , however, A c r a a s s e r t s o n l y t h r e e grounds 

f o r r e l i e f . 

In h i s f i r s t argument, A c r a c o n f l a t e s s u b s e c t i o n s (b) and 

( c ) - - t h a t the t r i a l c o u r t was w i t h o u t j u r i s d i c t i o n t o render 

judgment or t o impose sentence and t h a t A c r a ' s sentence i s 

i l l e g a l . (Acra's b r i e f , pp. 18-20.) S p e c i f i c a l l y , A c r a argues 

t h a t Adams " e s t a b l i s h e s t h a t the t r i a l c o u r t was w i t h o u t 

j u r i s d i c t i o n t o render judgment or impose a sentence on [Acra] 

f o r v i o l a t i n g a s t a t u t e t h a t i s u n c o n s t i t u t i o n a l as a p p l i e d t o 

him" and t h a t A c r a i s s e r v i n g an i l l e g a l sentence because, he 

says, a c c o r d i n g t o Adams, the t r i a l c o u r t was d e p r i v e d of 

j u r i s d i c t i o n t o a c c e p t A c r a ' s g u i l t y p l e a . (Acra's b r i e f , pp. 

18-20.) We agree w i t h the S t a t e , however, t h a t A c r a ' s 

argument i s w i t h o u t m e r i t . C o n t r a r y t o A c r a ' s c o n t e n t i o n , 

t h i s C o u r t ' s h o l d i n g i n Adams does not i m p l i c a t e the 

j u r i s d i c t i o n of the t r i a l c o u r t ; i n s t e a d , t h i s Court i n Adams 
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u p h e l d the d i s m i s s a l of an i n d i c t m e n t on the b a s i s t h a t the 

CNA r e g i s t r a t i o n r equirement was u n c o n s t i t u t i o n a l as a p p l i e d 

t o Adams, an i n d i g e n t defendant. Adams, 91 So. 3d a t 742. 

L i k e w i s e , because A c r a ' s i l l e g a l - s e n t e n c e argument h i n g e s on 

h i s c o n t e n t i o n t h a t Adams i m p l i c a t e s the j u r i s d i c t i o n of the 

t r i a l c o u r t , i t , t o o , f a i l s . 

As the S t a t e a s s e r t s i n i t s b r i e f , A c r a a c t u a l l y r a i s e s 

a c o n s t i t u t i o n a l c l a i m which " f a l l s i n Rule 3 2 . 1 ( a ) [ , A l a . R. 

Crim. P . ] . " ( S t a t e ' s b r i e f , pp. 7, 9.) The t r u e n a t u r e of 

A c r a ' s c l a i m - - t h a t h i s c o n v i c t i o n and r e s u l t i n g sentence are 

u n c o n s t i t u t i o n a l - - i s argued throughout h i s b r i e f . 

S p e c i f i c a l l y , A c r a argues as f o l l o w s : 

"Acra was i l l e g a l l y and u n c o n s t i t u t i o n a l l y c o n v i c t e d 
under former A l a . Code § 1 5 - 2 0 - 2 2 ( a ) ( 1 ) , and hence 
d e n i e d h i s guarantee t o due p r o c e s s and e q u a l 
p r o t e c t i o n under the law as p r o v i d e d i n the 
F o u r t e e n t h Amendment of the U n i t e d S t a t e s 
C o n s t i t u t i o n , and A r t i c l e I , §§ 1, 6, and 22, of the 
Alabama C o n s t i t u t i o n , and h i s r i g h t t o be f r e e from 
c r u e l and unus u a l punishment under the E i g h t h 
Amendment t o the U n i t e d S t a t e s C o n s t i t u t i o n , as 
a p p l i e d t o the s t a t e s t hrough the F o u r t e e n t h 
Amendment, and under A r t i c l e I , § 15 of the Alabama 
C o n s t i t u t i o n a l . " 

(Acra's p e t i t i o n , p. 13; see a l s o A c r a ' s b r i e f , p. 17 

("Consequently, Mr. A c r a ' s c o n v i c t i o n v i o l a t e s h i s r i g h t s t o 
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e q u a l p r o t e c t i o n and due p r o c e s s under the F i f t h , S i x t h , and 

F o u r t e e n t h Amendments t o the U n i t e d S t a t e s C o n s t i t u t i o n , as 

w e l l as A r t i c l e I , §§ 1, 6, and 22, of the Alabama 

C o n s t i t u t i o n . " ) . ) We agree w i t h the S t a t e t h a t " [ d ] e s p i t e 

A c r a ' s a p p e l l a t e c o n t e n t i o n o t h e r w i s e , i n the c i r c u i t c o u r t 

A c r a r a i s e d a c o n s t i t u t i o n a l c l a i m " under Rule 3 2 . 1 ( a ) , A l a . 

R. Crim. P. ( S t a t e ' s b r i e f , p. 9.) We address A c r a ' s c l a i m 

a c c o r d i n g l y . 

I I . P r e c l u s i o n of Remedy 

Having determined t h a t A c r a i s a s s e r t i n g a c o n s t i t u t i o n a l 

c l a i m under Rule 3 2 . 1 ( a ) , A l a . R. Crim. P., we next address 

whether t h a t c l a i m i s p r e c l u d e d . 

As a t h r e s h o l d m a t t e r , we agree w i t h the S t a t e t h a t 

c o n s t i t u t i o n a l c l a i m s g e n e r a l l y are s u b j e c t t o the l i m i t a t i o n s 

p e r i o d imposed by Rule 3 2 . 2 ( c ) , A l a . R. Crim. P., and t h a t , i n 

t h i s case, A c r a ' s c o n s t i t u t i o n a l c l a i m appears t o be u n t i m e l y 

under t h a t r u l e . A c r a , however, urges t h i s C ourt t o f i n d t h a t 

the h o l d i n g i n Adams i s r e t r o a c t i v e and a p p l i e s t o cases on 

c o l l a t e r a l r e v i e w . 4 (Acra's b r i e f , p. 11.) I f the h o l d i n g i n 

4The S t a t e argues t h a t the i s s u e of the r e t r o a c t i v i t y of 
Adams i s b e i n g r a i s e d f o r the f i r s t time on ap p e a l and, t h u s , 
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Adams a p p l i e s r e t r o a c t i v e l y t o cases on c o l l a t e r a l r e v i e w , 

A c r a i s not e x c l u d e d from r e l i e f by the grounds of p r e c l u s i o n 

s e t out i n Rule 32.2, A l a . R. Crim. P. See g e n e r a l l y Ferguson  

v. S t a t e , 13 So. 3d 418, 425-33 ( A l a . Crim. App. 2008) 

( a d d r e s s i n g the r e t r o a c t i v i t y of caselaw on an i s s u e deemed 

p r e c l u d e d by the c i r c u i t c o u r t ) ; Sanders v. S t a t e , 815 So. 2d 

590 ( A l a . Crim. App. 2001) ( h o l d i n g t h a t because the d e c i s i o n 

of the U n i t e d S t a t e s Supreme Court i n A p p r e n d i v. New J e r s e y , 

530 U.S. 466 (2000) was not r e t r o a c t i v e t o cases on c o l l a t e r a l 

r e v i e w , p e t i t i o n e r ' s argument a s s e r t i n g an A p p r e n d i c l a i m i n 

a p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d p u r s u a n t t o Rule 

32, A l a . R. Crim. P., was w i t h o u t m e r i t ) . See a l s o 28 U.S.C. 

§ 2244 ( b ) ( 2 ) ( A ) ("A c l a i m p r e s e n t e d i n a second or s u c c e s s i v e 

habeas corpus a p p l i c a t i o n ... t h a t was not p r e s e n t e d i n a 

p r i o r a p p l i c a t i o n s h a l l be d i s m i s s e d u n l e s s - - t h e a p p l i c a n t 

shows t h a t the c l a i m r e l i e s on a new r u l e of c o n s t i t u t i o n a l 

s h o u l d not be c o n s i d e r e d by t h i s C o u r t . ( S t a t e ' s b r i e f , p. 11¬
12.) T h i s p o s i t i o n , however, i s c l e a r l y i n c o n s i s t e n t w i t h the 
p o s i t i o n t a ken below. In i t s response t o A c r a ' s p e t i t i o n , the 
S t a t e a s s e r t e d t h a t "[Acra] has used Adams ... as the b a s i s of 
h i s Rule 32 p e t i t i o n " and argued t h a t Adams was not 
r e t r o a c t i v e . (C. 29.) The i s s u e of r e t r o a c t i v i t y of Adams 
was c l e a r l y b e f o r e the c i r c u i t c o u r t , and t h i s argument i s 
w i t h o u t m e r i t . 
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law, made r e t r o a c t i v e t o cases on c o l l a t e r a l r e v i e w by the 

Supreme C o u r t , t h a t was p r e v i o u s l y u n a v a i l a b l e " ) . 

The U n i t e d S t a t e s Supreme Court has p r o v i d e d a "framework 

to be used i n d e t e r m i n i n g whether a r u l e announced i n [an] 

o p i n i o n [ ] s h o u l d be a p p l i e d r e t r o a c t i v e l y t o judgments i n 

c r i m i n a l cases t h a t are a l r e a d y f i n a l on d i r e c t r e v i e w . " 

Whorton v. B o c k t i n g , 549 U.S. 406, 416 (2007). U s i n g t h i s 

framework, we f i r s t ask whether the r u l e announced i n an 

o p i n i o n i s a new r u l e or whether i t i s an o l d r u l e . " [A]n o l d 

r u l e a p p l i e s b o t h on d i r e c t and c o l l a t e r a l r e v i e w , but a new 

r u l e i s g e n e r a l l y a p p l i c a b l e o n l y t o cases t h a t are s t i l l on 

d i r e c t r e v i e w . " I d . (emphasis added). A new r u l e , however, 

may a p p l y t o cases on c o l l a t e r a l r e v i e w i f "the r u l e [] 

come[s] w i t h i n ... the ... e x c e p t i o n s t o the g e n e r a l p r i n c i p l e 

t h a t new r u l e s w i l l not be a p p l i e d on c o l l a t e r a l r e v i e w . " 

S a f f l e v. P a r k s , 494 U.S. 484, 494 (1990). A c r a argues o n l y 

t h a t our d e c i s i o n i n Adams announced a new r u l e of 

c o n s t i t u t i o n a l law; a c c o r d i n g l y , we must address whether the 

r u l e announced i n Adams i s a new r u l e , and whether, i f i t i s 

a new r u l e , i t f a l l s w i t h i n an e x c e p t i o n t o the g e n e r a l 

p r i n c i p l e t h a t new r u l e s do not a p p l y r e t r o a c t i v e l y t o cases 
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on c o l l a t e r a l r e v i e w . 5 

" I n Teague [v. Lane, 489 U.S. 288 (1989)], [the U n i t e d 

S t a t e s Supreme Court] d e f i n e d a new r u l e as a r u l e t h a t 

'breaks new ground,' 'imposes a new o b l i g a t i o n on the S t a t e s 

or the F e d e r a l Government,' or was not ' d i c t a t e d by pr e c e d e n t 

e x i s t i n g a t the time the defendant's c o n v i c t i o n became 

f i n a l . ' " S a f f l e , 494 U.S. a t 488. A p p l y i n g t h i s d e f i n i t i o n , 

i t i s c l e a r t h a t the r u l e announced i n Adams i s a "new r u l e " 

f o r the purposes of our r e t r o a c t i v i t y a n a l y s i s ; as we 

r e c o g n i z e d i n Adams, "[w]e ... found no r e p o r t e d case 

a d d r e s s i n g t h [ e ] p r e c i s e i s s u e [ r a i s e d by Adams] i n Alabama or 

i n any o t h e r j u r i s d i c t i o n . " Adams, 91 So. 3d a t 739. Having 

c o n c l u d e d t h a t the r u l e announced i n Adams i s a new r u l e , the 

next s t e p i n the Teague framework i s t o determine whether the 

new r u l e announced by Adams f a l l s i n t o an e x c e p t i o n t o the 

g e n e r a l p r i n c i p l e t h a t a "new r u l e " does not a p p l y t o cases on 

c o l l a t e r a l r e v i e w . 

"A new r u l e a p p l i e s r e t r o a c t i v e l y i n a c o l l a t e r a l 

p r o c e e d i n g o n l y i f (1) the r u l e i s s u b s t a n t i v e or (2) the r u l e 

5 A c r a does not argue t h a t Adams announced an " o l d r u l e " ; 
t h u s , we do not address t h a t i s s u e . 
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i s a '"watershed r u l [ e ] of c r i m i n a l p r o c e d u r e " i m p l i c a t i n g the 

fundamental f a i r n e s s and a c c u r a c y of the c r i m i n a l 

p r o c e e d i n g . ' " Whorton, 549 U.S. a t 416 ( q u o t i n g S a f f l e , 494 

U.S. a t 495, q u o t i n g i n t u r n Teague, 489 U.S. a t 311). See  

a l s o Ferguson, 13 So. 3d a t 429-31 ( r e c o g n i z i n g the framework 

e s t a b l i s h e d i n Teague). In t h i s case, Adams d i d not announce 

a r u l e of c r i m i n a l p r o c e d u r e ; the q u e s t i o n , then, i s whether 

Adams announced a s u b s t a n t i v e r u l e . 

The s u b s t a n t i v e - r u l e 

" e x c e p t i o n p e r m i t s the r e t r o a c t i v e a p p l i c a t i o n of a 
new r u l e i f the r u l e p l a c e s a c l a s s of p r i v a t e 
conduct beyond the power of the S t a t e t o p r o s c r i b e 
... or addresses a s u b s t a n t i v e c a t e g o r i c a l guarantee 
a c c o r d e d by the C o n s t i t u t i o n , such as a r u l e 
p r o h i b i t i n g a c e r t a i n c a t e g o r y of punishment f o r a 
c l a s s of defendants because of t h e i r s t a t u s or 
o f f e n s e . " 

S a f f l e , 494 U.S. a t 494-95 ( i n t e r n a l q u o t a t i o n marks and 

c i t a t i o n s o m i t t e d ) . L i k e w i s e , t h i s C ourt i n Bush v. S t a t e , 

[Ms. CR-03-1902, May 29, 2009] So. 3d , ( A l a . Crim. 

App. 2009), s t a t e d t h a t "[a] new r u l e can be a p p l i e d 

r e t r o a c t i v e l y t o cases on c o l l a t e r a l r e v i e w o n l y i f [the] r u l e 

f o r b i d s c r i m i n a l punishment of c e r t a i n p r i m a r y conduct o r 

p r o h i b i t s a c e r t a i n c a t e g o r y of punishment." See a l s o 
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Ferguson, 13 So. 3d a t 430-31. 

In Adams, t h i s Court s t a t e d : 

"Thus, the S t a t e has c r e a t e d s e p a r a t e 
consequences f o r i n d i g e n t homeless o f f e n d e r s and f o r 
n o n i n d i g e n t homeless o f f e n d e r s . The c o n t i n u e d 
d e p r i v a t i o n of l i b e r t y f o l l o w i n g the c o m p l e t i o n of 
the sentence f o r the o r i g i n a l sex o f f e n s e i s 
s u f f e r e d by those who have no r e s o u r c e s The 
s t a t u t o r y scheme thus c r e a t e s a c l a s s i f i c a t i o n based 
on w e a l t h , d e p r i v i n g a c e r t a i n c l a s s of c i t i z e n s 
i n d e f i n i t e l y of t h e i r l i b e r t y as a r e s u l t of t h e i r 
i n a b i l i t y t o pay. The law, though not d i s c r i m i n a t o r y 
on i t s f a c e , i s d i s c r i m i n a t o r y i n i t s a p p l i c a t i o n . 
T h i s d i s c r i m i n a t i o n based on w e a l t h , as the U n i t e d 
S t a t e s Supreme Court has h e l d i n G r i f f i n and i t s 
progeny, i s c o n s t i t u t i o n a l l y f a t a l . T h e r e f o r e , the 
s t a t u t e as i t was w r i t t e n i s u n c o n s t i t u t i o n a l . 

"We are aware, as was the t r i a l c o u r t i n t h i s 
case, t h a t the i n t e n t of the Alabama L e g i s l a t u r e — t o 
p r o t e c t the p u b l i c , p a r t i c u l a r l y c h i l d r e n , from 
c o n v i c t e d sex o f f e n d e r s — i s a v i t a l g o a l . The 
s t a t u t e the l e g i s l a t u r e e n a c t e d , however, 
u n c o n s t i t u t i o n a l l y s u b j e c t s i n d i g e n t homeless sex 
o f f e n d e r s t o a d e n i a l of t h e i r l i b e r t y based s o l e l y 
on t h e i r i n a b i l i t y t o pay. The S t a t e i s not 
p o w e r l e s s t o m o n i t o r and t r a c k homeless i n d i g e n t sex 
o f f e n d e r s , but i t must t u r n t o c o n s t i t u t i o n a l 
methods t o do so--methods t h a t do not d e p r i v e 
defendants of t h e i r l i b e r t y based o n l y on t h e i r 
i n a b i l i t y t o pay, and p a r t i c u l a r l y w i t h o u t a 
d e t e r m i n a t i o n t h a t a defendant made e f f o r t s t o 
comply w i t h the s t a t u t e and f a i l e d t o do so o n l y 
because he or she was i n d i g e n t . The S t a t e i s f r e e t o 
d evelop many a l t e r n a t i v e means t o a v o i d the 
i n a d v e r t e n t w e a l t h c l a s s i f i c a t i o n i t has c r e a t e d 
here and t h a t s t i l l s a t i s f y the g o a l of p r o t e c t i n g 
the p u b l i c . " 
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Adams, 91 So. 3d a t 742 ( c i t a t i o n s o m i t t e d ) . 

A c r a a s s e r t s , and we agree, t h a t the r u l e announced i n 

Adams f a l l s w i t h i n the s u b s t a n t i v e - r u l e e x c e p t i o n . 

S p e c i f i c a l l y , A c r a i s c o r r e c t t h a t the h o l d i n g i n Adams--that 

the former CNA r e g i s t r a t i o n r equirement was u n c o n s t i t u t i o n a l 

as a p p l i e d t o Adams, who was i n d i g e n t and homeless, because 

the p r o v i s i o n v i o l a t e d e q u a l - p r o t e c t i o n p r i n c i p l e s and the 

c o n s t i t u t i o n a l p r o h i b i t i o n s a g a i n s t c r u e l and un u s u a l 

p u n i s h m e n t - - " ' f o r b i d s c r i m i n a l punishment of c e r t a i n p r i m a r y 

conduct or p r o h i b i t s a c e r t a i n c a t e g o r y of punishment.'" 

(Acra's b r i e f , p. 13 ( q u o t i n g Bush, s u p r a ) ) . Adams can be rea d 

t o p r o h i b i t the l e g i s l a t u r e from c r i m i n a l i z i n g conduct t h a t 

a r i s e s s o l e l y from i n d i g e n c y o r , a l t e r n a t i v e l y , can be rea d t o 

p r o h i b i t the l e g i s l a t u r e from p u n i s h i n g a c l a s s of defendants 

s o l e l y because of t h e i r i n d i g e n c y . S a f f l e , s u p r a . 

As d e termined by the a n a l y s i s , our h o l d i n g i n Adams i s 

r e t r o a c t i v e ; a c c o r d i n g l y , A c r a ' s Adams c l a i m i s not s u b j e c t t o 

the p r e c l u s i o n s found i n Rule 32.2, A l a . R. Crim. P. Ferguson, 

s u p r a . A f t e r h a v i n g d etermined t h a t Adams i s r e t r o a c t i v e , the 

next s t e p i n our Rule 32 a n a l y s i s i s t o determine whether A c r a 

i s e n t i t l e d t o an e v i d e n t i a r y h e a r i n g on h i s c l a i m . 
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I I I . Burden of P l e a d i n g 

"Rule 32.3 s t a t e s : 'The p e t i t i o n e r s h a l l have the burden 

of p l e a d i n g and p r o v i n g by a preponderance of the e v i d e n c e the 

f a c t s n e c e s s a r y t o e n t i t l e the p e t i t i o n e r t o r e l i e f . ' " Ex 

p a r t e Hodges, [Ms. 1100112, Aug. 26, 2011] So. 3d , 

( A l a . 2011). With r e s p e c t t o the p l e a d i n g r e q u i r e m e n t , the 

p e t i t i o n "'must c o n t a i n a c l e a r and s p e c i f i c statement of the 

grounds upon which r e l i e f i s sought, i n c l u d i n g f u l l d i s c l o s u r e 

of the f a c t u a l b a s i s of those grounds. A bare a l l e g a t i o n t h a t 

a c o n s t i t u t i o n a l r i g h t has been v i o l a t e d and mere c o n c l u s i o n s 

of law s h a l l not be s u f f i c i e n t t o w a r r a n t any f u r t h e r 

p r o c e e d i n g s . ' " Boyd v. S t a t e , 913 So. 2d 1113, 1125 ( A l a . 

Crim. App. 2003) ( q u o t i n g Rule 32.6, A l a . R. Crim. P.). 

"'[T]he u n r e f u t e d f a c t s s e t out by the p e t i t i o n e r must be 

taken as t r u e . ' " C h a v e r s t v. S t a t e , 517 So. 2d 643, 644 ( A l a . 

Crim. App. 1987) (Ex p a r t e F l o y d , 457 So. 2d 961, 962 ( A l a . 

1984)). 

Furthermore, "'when a p e t i t i o n c o n t a i n s m a t t e r s which, i f 

t r u e , would e n t i t l e the p e t i t i o n e r t o r e l i e f , an e v i d e n t i a r y 

h e a r i n g must be h e l d . ' " Ex p a r t e Hodges, So. 3d a t 

( q u o t i n g Ex p a r t e B o a t w r i g h t , 471 So. 2d 1257, 1258 ( A l a . 
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1985)). 

In h i s p e t i t i o n , A c r a a s s e r t e d , i n r e l e v a n t p a r t , the 

f o l l o w i n g : 

" [ Acra] was an i n d i g e n t inmate who had s e r v e d 7 
y e a r s of i n c a r c e r a t i o n [ ] w i t h i n the c o n f i n e s of an 
Alabama p e n i t e n t i a r y , wherein he was p r e c l u d e d from 
w o r k i n g a t g a i n f u l employment, or b e i n g i n v o l v e d i n 
any work r e l e a s e program. He l o s t h i s f a m i l y as 
w e l l as h i s home w h i l e s e r v i n g t h i s sentence. 
[Acra] c o u l d not g i v e the S t a t e of Alabama an 
address t o be r e l e a s e d t o upon the end of h i s 
sentence " 

II 

"David A c r a i s a homeless and i n d i g e n t p r i s o n e r 
i n an Alabama p r i s o n and has been homeless and 
i n d i g e n t s i n c e h i s c o n v i c t i o n f o r h i s crime of 
[ f i r s t - d e g r e e s e x u a l abuse] i n 2002[;] t h e r e f o r e [ , ] 
he has no address t o p r o v i d e the S t a t e f o r which he 
c o u l d r e s i d e upon h i s r e l e a s e from p r i s o n on or 
around June 17, 2009, and he has no funds or a s s e t s 
i n which he c o u l d use t o pay f o r even [] temporary 
h o u s i n g , and e v e r y s h e l t e r , r e - e n t r y program, or 
h a l f w a y house he c o r r e s p o n d e d t o i n o r d e r t o f i n d 
s h e l t e r e i t h e r d i d not a c c e p t sex o f f e n d e r s , or 
charges a d e p o s i t t o p r o c e s s the a p p l i c a t i o n [ . ] 
T h e r e f o r e , [Acra] was p o w e r l e s s t o meet the mandates 
of t h i s s t a t u t e . " 

(C. 21.) N o t a b l y , the S t a t e d i d not d i s p u t e the f a c t s 

a s s e r t e d i n A c r a ' s b r i e f (C. 27-32); t h u s , we must tak e them 

as t r u e , C h a v e r s t , s u p r a . The f a c t s a s s e r t e d by A c r a - - a t 

l e a s t as r e l a t e d t o the i n s t a n t i s s u e - - m i r r o r those f a c t s 
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r a i s e d by the p e t i t i o n e r i n Adams, and we t h e r e f o r e conclude 

t h a t A c r a i s e n t i t l e d t o an e v i d e n t i a r y h e a r i n g because A c r a 

has p l e a d e d f a c t s t h a t , i f t r u e , would e n t i t l e him t o r e l i e f . 

In l i g h t of the f o r e g o i n g , we conclude t h a t the judgment 

of the c i r c u i t c o u r t i s due t o be r e v e r s e d and t h a t t h i s 

m a t t e r i s due t o be remanded t o the c i r c u i t c o u r t f o r an 

e v i d e n t i a r y h e a r i n g . 

REVERSED AND REMANDED. 

Windom, P.J., and K e l l u m and Burke, J J . , concur. Welch, 

J . , concurs s p e c i a l l y , w i t h o p i n i o n . 

17 



CR-10-1581 

WELCH, Judge, c o n c u r r i n g s p e c i a l l y . 

I agree w i t h the m a j o r i t y t h a t the judgment of the 

c i r c u i t c o u r t i s due t o be r e v e r s e d . I w r i t e s p e c i a l l y t o 

address D a n f o r t h v. M i n n e s o t a, 552 U.S. 264 (2008), and i t s 

impact on our c o n t i n u e d a p p l i c a t i o n of Teague v. Lane, 489 

U.S. 288 (1989), t o determine whether new c o n s t i t u t i o n a l r u l e s 

of c r i m i n a l procedure are t o be g i v e n r e t r o a c t i v e e f f e c t . In 

D a n f o r t h , the U n i t e d S t a t e s Supreme Court d i s c u s s e d the scope 

of i t s d e c i s i o n i n Teague and s t a t e d : "A c l o s e r e a d i n g of the 

Teague o p i n i o n makes c l e a r t h a t the r u l e i t e s t a b l i s h e d was 

t a i l o r e d t o the unique c o n t e x t of f e d e r a l habeas and t h e r e f o r e 

had no b e a r i n g on whether S t a t e s c o u l d p r o v i d e b r o a d e r r e l i e f 

i n t h e i r own p o s t c o n v i c t i o n p r o c e e d i n g s than r e q u i r e d by t h a t 

o p i n i o n . " 552 U.S. a t 276. The Court h e l d : "The q u e s t i o n i n 

t h i s case i s whether Teague c o n s t r a i n s the a u t h o r i t y of s t a t e 

c o u r t s t o g i v e b r o a d e r e f f e c t t o new r u l e s of c r i m i n a l 

p r ocedure than i s r e q u i r e d by t h a t o p i n i o n . We have never 

suggested t h a t i t does, and now h o l d t h a t i t does n o t . " I d . 

a t 266. 

Alabama c o u r t s have used the Teague a n a l y s i s t o determine 

whether d e c i s i o n s s h o u l d be a p p l i e d r e t r o a c t i v e l y . E.g., Ex 
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p a r t e H a r r i s , 947 So. 2d 1139, 1143-47 ( A l a . 2005); Ferguson  

v. S t a t e , 13 So. 3d 418, 429-31 ( A l a . Crim. App. 2008) ( a l s o 

c i t i n g D a n f o r t h v. M i n n e s o t a ) ; Duncan v. S t a t e , 925 So. 2d 

245, 250-52 ( A l a . Crim. App. 2005). In l i g h t of D a n f o r t h v.  

Minn e s o t a , however, i t does not appear t h a t we are r e q u i r e d t o 

conduct the type of a n a l y s i s s e t out i n Teague when 

d e t e r m i n i n g the r e t r o a c t i v i t y of a new r u l e . However, I 

b e l i e v e t h a t q u e s t i o n i s one t h a t i s b e t t e r d e c i d e d by the 

Alabama Supreme Court and, t h e r e f o r e , t h a t a Teague a n a l y s i s 

was p r o p e r i n t h i s case. 

For the f o r e g o i n g r e a s o n s , I concur s p e c i a l l y w i t h the 

m a j o r i t y o p i n i o n . 
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