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C r i m i n a l A p p eals a f f i r m i n g F l o y d ' s c a p i t a l - m u r d e r c o n v i c t i o n 

and h i s subsequent sentence of death. See F l o y d v. S t a t e , 

[Ms. CR-05-0935, August 29, 2008] So. 3d ( A l a . Crim. 

App. 2007) ( o p i n i o n on r e t u r n t o remand). We g r a n t e d 

c e r t i o r a r i r e v i e w t o c o n s i d e r whether the Court of C r i m i n a l 

A p p e a l s , f o l l o w i n g i t s p l a i n - e r r o r r e v i e w , f a i l e d t o r e c o g n i z e 

as p r e j u d i c i a l any p l a i n e r r o r i t found i n the p r o c e e d i n g i n 

the t r i a l c o u r t . S p e c i f i c a l l y , we g r a n t e d c e r t i o r a r i r e v i e w 

to c o n s i d e r 1) whether the S t a t e used i t s peremptory 

c h a l l e n g e s i n a d i s c r i m i n a t o r y manner i n v i o l a t i o n of Batson  

v. Kentucky, 476 U.S. 79 (1986), 2) whether the t r i a l c o u r t 

p r o p e r l y e x c l u d e d c e r t a i n of F l o y d ' s statements t o p o l i c e as 

i n a d m i s s i b l e hearsay, and 3) whether the t r i a l c o u r t p r o p e r l y 

d e n i e d F l o y d ' s motion f o r a new t r i a l based on a l l e g e d l y newly 

d i s c o v e r e d e v i d e n c e . We r e v e r s e the Court of C r i m i n a l 

A p p e a l s ' d e c i s i o n based on the Batson i s s u e and remand the 

ma t t e r f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

F a c t s and P r o c e d u r a l H i s t o r y 

I n i t s o p i n i o n on o r i g i n a l s u b m i s s i o n , the Court of 

C r i m i n a l Appeals summarized the r e l e v a n t p r o c e d u r a l h i s t o r y as 

f o l l o w s : 
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"The a p p e l l a n t , C h r i s t o p h e r Anthony F l o y d , was 
c o n v i c t e d of c a p i t a l murder f o r i n t e n t i o n a l l y 
m urdering Waylon C r a w f o r d d u r i n g the course of a 
robb e r y . See § 13A - 5 - 4 0 ( a ) ( 4 ) , A l a . Code 1975. The 
j u r y recommended by a vo t e of 11 t o 1 t h a t F l o y d be 
sentenced t o death. The t r i a l c o u r t a c c e p t e d the 
j u r y ' s recommendation and sentenced F l o y d t o death. 
T h i s a p p e a l f o l l o w e d . " 

F l o y d , So. 3d a t . 1 

One of the i s s u e s r a i s e d by F l o y d on appe a l i n the Court 

of C r i m i n a l Appeals was t h a t h i s due-process r i g h t s were 

v i o l a t e d when the p r o s e c u t i o n used i t s peremptory c h a l l e n g e s 

to remove A f r i c a n - A m e r i c a n and female j u r o r s from the j u r y 

v e n i r e , thus v i o l a t i n g Batson and J.E.B. v. Alabama, 511 U.S. 

127 (1994). F l o y d had f a i l e d t o make a Batson o b j e c t i o n , so 

the Court of C r i m i n a l Appeals a p p l i e d the p l a i n - e r r o r s t a n d a r d 

i n i t s r e v i e w of t h i s i s s u e . A f t e r such r e v i e w , the Court of 

C r i m i n a l Appeals h e l d , i n i t s o p i n i o n on o r i g i n a l s u b m i s s i o n , 

t h a t the r e c o r d s u p p l i e d an i n f e r e n c e of r a c e - and gender-

based d i s c r i m i n a t i o n on the p a r t of the S t a t e . F l o y d , So. 

3d a t . A c c o r d i n g l y , the Court of C r i m i n a l Appeals s t a t e d : 

1A f u l l f a c t u a l summary i s s e t f o r t h i n the Court of 
C r i m i n a l A p p e a l s ' o p i n i o n on r e t u r n t o remand c o n c e r n i n g the 
murder and the c i r c u m s t a n c e s l e a d i n g up t o and s u r r o u n d i n g the 
murder. Because those f a c t s are not c r u c i a l t o our a n a l y s i s 
of the i s s u e b e f o r e us, we have o m i t t e d them from t h i s 
o p i n i o n . 

3 



1080107 

"Based on the f o r e g o i n g , we remand t h i s case t o 
the c i r c u i t c o u r t w i t h d i r e c t i o n s t h a t t h a t c o u r t 
h o l d a Batson and J.E.B. h e a r i n g . See Lewis v.  
S t a t e , 24 So. 3d 480 ( A l a . Crim. App. 2006). I f the 
p r o s e c u t i o n cannot p r o v i d e r a c e - n e u t r a l reasons f o r 
i t s use of peremptory c h a l l e n g e s a g a i n s t 
A f r i c a n - A m e r i c a n j u r o r s and g e n d e r - n e u t r a l reasons 
f o r i t s use of peremptory c h a l l e n g e s a g a i n s t female 
j u r o r s , then F l o y d s h a l l be e n t i t l e d t o a new 
t r i a l . ... 

"The c i r c u i t c o u r t s h a l l t a k e a l l n e c e s s a r y 
a c t i o n t o see t h a t the c i r c u i t c l e r k makes due 
r e t u r n t o t h i s C ourt a t the e a r l i e s t p o s s i b l e time 
and w i t h i n 90 days of the r e l e a s e of t h i s o p i n i o n . 
The r e t u r n t o remand s h a l l i n c l u d e a t r a n s c r i p t of 
the remand p r o c e e d i n g s conducted by the c i r c u i t 
c o u r t and the c i r c u i t c o u r t ' s s p e c i f i c f i n d i n g s of 

f a c t . " 

So. 3d a t . 

On remand, the t r i a l c o u r t conducted a Batson and J.E.B. 

h e a r i n g and e n t e r e d an o r d e r , s t a t i n g , i n p e r t i n e n t p a r t : 
"The Court d i r e c t e d the d i s t r i c t a t t o r n e y ' s 

o f f i c e t o s t a t e on the r e c o r d i t s reasons f o r 
s t r i k i n g 10 of 11 A f r i c a n - A m e r i c a n s . Those reasons 
are as f o l l o w s : 

"  

" J u r o r number 58: [ I . C . ] , b l a c k female, the 
S t a t e c o u l d not remember why she was s t r u c k . She was 
the S t a t e ' s s i x t e e n t h s t r i k e . 

"  

"The Court a l s o d i r e c t e d t h a t the S t a t e go 
f o r w a r d and g i v e i t s reasons f o r s t r i k i n g females i n 
a d d i t i o n t o those b l a c k females l i s t e d above. ... 
The S t a t e c o u l d not remember why i t s t r u c k j u r o r 
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number 5: [T.A.M.]. The j u r y was comprised of s i x 
males and s i x females. T h i s Court f i n d s t h a t the 
S t a t e has p r e s e n t e d r a c e - and g e n d e r - n e u t r a l reasons 
f o r i t s s t r i k e s w i t h the e x c e p t i o n of j u r o r [ I . C . ] , 
a b l a c k female, and j u r o r [T.A.M.], a w h i t e female. 
However, not remembering i s not tantamount t o 
d i s c r i m i n a t i o n . I t appears i n c o n s i s t e n t t h a t the 
S t a t e would g i v e a reason f o r i t s s t r i k e s of o t h e r 
A f r i c a n - A m e r i c a n s and females and y e t s t r i k e t hese 
two i n d i v i d u a l s based on race or gender. 

" T h i s Court notes t h a t h e r e t o f o r e a Defendant 
must make a Batson motion f o r t h i s Court t o address 
the i s s u e . I f the i s s u e had been r a i s e d a t the 
pr o p e r time, the C o u r t would have made the S t a t e 
g i v e i t s reasons f o r i t s s t r i k e s . T h i s C o u r t has 
r e p e a t e d l y made the S t a t e g i v e i t s reasons f o r i t s 
s t r i k e s of A f r i c a n - A m e r i c a n s even where t h e r e was a 
l a c k of a prima f a c i e showing of d i s c r i m i n a t i o n . 
T h i s way a l l p a r t i e s know the Court w i l l not 
t o l e r a t e d i s c r i m i n a t o r y s t r i k e s . The S t a t e has been 
aware of t h i s p r a c t i c e f o r y e a r s . I t i s u n l i k e l y 
t h a t the S t a t e would make a [peremptory] s t r i k e on 
the b a s i s of i l l e g a l r a c e or gender grounds. 
However, i n t h i s case t h e r e was never a motion made. 

"Based on the f o r e g o i n g i t i s the judgment of 
t h i s C ourt t h a t the S t a t e gave r a c e - and gender-
n e u t r a l reasons f o r i t s s t r i k e s . " 

On r e t u r n t o remand, the Court of C r i m i n a l Appeals 

a f f i r m e d F l o y d ' s c o n v i c t i o n and sentence, u p h o l d i n g the t r i a l 

c o u r t ' s d e t e r m i n a t i o n of the Batson i s s u e , as f o l l o w s : 

"The c o u r t ... c o n c l u d e d t h a t the S t a t e had been 
unable t o a r t i c u l a t e r a c e - or g e n d e r - n e u t r a l reasons 
f o r s t r i k i n g j u r o r s no. 5 and 58, but t h a t f a i l i n g 
t o remember i t s reasons f o r a s t r i k e was not 
tantamount t o d i s c r i m i n a t i o n ; the c o u r t f u r t h e r 
found t h a t i t would be i n c o n s i s t e n t f o r the 
p r o s e c u t i o n t o have removed those two j u r o r s f o r 
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improper reasons, p a r t i c u l a r l y i n l i g h t of the f a c t 
t h a t the p r o s e c u t i o n was aware t h a t the t r i a l c o u r t , 
as a m a t t e r of r o u t i n e , r e q u i r e d the S t a t e t o 
a r t i c u l a t e i t s reasons f o r s t r i k e s had the defense 
merely made a t i m e l y Batson motion. A l t h o u g h we 
exp r e s s no o p i n i o n as t o the t r i a l c o u r t ' s r a t i o n a l e 
f o r f i n d i n g t h a t the S t a t e had a r t i c u l a t e d r a c e - and 
g e n d e r - n e u t r a l reasons f o r s t r i k i n g j u r o r s no. 5 and 
58, we note t h a t our re v i e w of the su p p l e m e n t a l 
r e c o r d i n d i c a t e s t h a t the p r o s e c u t i o n d i d a r t i c u l a t e 
the f o l l o w i n g reasons f o r these two s t r i k e s . The 
p r o s e c u t o r s t a t e d t h a t he s t r u c k j u r o r no. 5 because 
of her age and because h i s i n i t i a l i m p r e s s i o n of her 
was t h a t she would not make a f a v o r a b l e j u r o r f o r 
the S t a t e . In l i g h t of the p r o s e c u t o r ' s d e t a i l e d 
e x p l a n a t i o n a t the Batson h e a r i n g on remand as t o 
h i s method of s t r i k i n g j u r o r s -- t h a t he f i r s t 
g a t h e r s i n f o r m a t i o n r e g a r d i n g t h e i r p r e v i o u s j u r y 
s e r v i c e , and any l e g a l t r a n s g r e s s i o n s , and s o l i c i t s 
recommendations from law enforcement, t h a t he then 
makes a n o t a t i o n on h i s j u r y s t r i k e l i s t as t o h i s 
i n i t i a l i m p r e s s i o n of the j u r o r a t v o i r d i r e , and 
t h a t he makes m o d i f i c a t i o n s of t h a t i n i t i a l 
i m p r e s s i o n based on the p r o s p e c t i v e j u r o r ' s 
r e sponses, conduct, demeanor, e t c . , d u r i n g v o i r d i r e 
b e f o r e d e c i d i n g how t o e x e r c i s e h i s s t r i k e s -- we 
f i n d no i n d i c a t i o n i n the r e c o r d t h a t j u r o r no. 5 
was s t r u c k f o r an improper reason or t h a t the s t r i k e 
r e s u l t e d i n d i s p a r a t e t r e a t m e n t . 

" S i m i l a r l y , w i t h r e g a r d t o p r o s p e c t i v e j u r o r no. 
58, the p r o s e c u t i o n s t a t e d t h a t she was s t r u c k 
because she d i d not respond t o any q u e s t i o n s d u r i n g 
v o i r d i r e . We note t h a t the p r o s e c u t i o n a r t i c u l a t e d 
n o n r e s p o n s i v e n e s s as a ground f o r s t r i k i n g j u r o r s 
no. 19, 23, and 35. The defense argued t h a t j u r o r s 
no. 8 (Caucasian female) and 21 (Caucasian male) 
s e r v e d on the j u r y d e s p i t e f a i l i n g t o respond t o any 
q u e s t i o n s d u r i n g v o i r d i r e . The p r o s e c u t i o n n oted 
t h a t j u r o r no. 8 had s e r v e d on a j u r y i n 1996 t h a t 
v o t e d t o c o n v i c t the accused i n a c r i m i n a l case. In 
l i g h t of the f a c t t h a t a number of c o n v i c t i o n s from 
Houston County have been r e v e r s e d as a r e s u l t of 
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Batson v i o l a t i o n s , and i n l i g h t of the f a c t t h a t 
t h i s Court remanded t h i s case f o r the t r i a l c o u r t t o 
conduct a Batson and J.E.B. h e a r i n g , the t r i a l c o u r t 
was c e r t a i n l y aware of the p o t e n t i a l f o r abuse. 
A f t e r c a r e f u l r e v i e w of the f a c t s and c i r c u m s t a n c e s 
i n t h i s case and r e l e v a n t l e g a l a u t h o r i t y , and w i t h 
a p p r o p r i a t e c o n s i d e r a t i o n f o r the h e i g h t e n e d 
s c r u t i n y i n a case such as t h i s where the defendant 
has been sentenced t o death, the s t r i k e of j u r o r no. 
58 s i m p l y d i d not e v i d e n c e d i s p a r a t e t r e a t m e n t based 
on the r e c o r d b e f o r e t h i s C o u r t . Based on the 
f o r e g o i n g , we conclude t h a t the t r i a l c o u r t ' s r u l i n g 
was not c l e a r l y e r r o n e o u s . A c c o r d i n g l y , no b a s i s f o r 
r e v e r s a l e x i s t s as t o t h i s c l a i m . " 

F l o y d , So. 3d a t ( f o o t n o t e o m i t t e d ) . 

F l o y d f i l e d a p e t i t i o n f o r a w r i t of c e r t i o r a r i w i t h t h i s 

C o u r t , which we g r a n t e d , s e e k i n g r e v i e w of the Court of 

C r i m i n a l A p p e a l s ' d e c i s i o n . 

D i s c u s s i o n 

F l o y d argues t h a t the S t a t e ' s " f a i l u r e t o p r o v i d e v a l i d 

r a c e - n e u t r a l reasons f o r the s t r i k e s of j u r o r s 5 [and] 58 

e s t a b l i s h t h a t the S t a t e i l l e g a l l y removed p r o s p e c t i v e j u r o r s 

based on race and gender." F l o y d ' s b r i e f , a t p. 9. T h i s 

i s s u e was not r a i s e d i n the t r i a l c o u r t ; i t was brought t o the 

C ourt of C r i m i n a l A p p e a l s ' a t t e n t i o n on d i r e c t a p p e a l and was 

thus s u b j e c t t o a p l a i n - e r r o r r e v i e w . 

"'"'For p l a i n e r r o r t o e x i s t i n the 
Batson c o n t e x t , the r e c o r d must r a i s e an 
i n f e r e n c e t h a t the s t a t e [or the defendant] 
engaged i n " p u r p o s e f u l d i s c r i m i n a t i o n " i n 
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the e x e r c i s e of i t s peremptory c h a l l e n g e s . 
See Ex p a r t e Watkins, 509 So. 2d 1074 
( A l a . ) , c e r t . d e n i e d , 484 U.S. 918, 108 S. 
Ct. 269, 98 L. Ed. 2d 226 (1987).'"' 

"Smith v. S t a t e , 756 So. 2d 892, 915 ( A l a . Crim. 
App. 1998), a f f ' d , 756 So. 2d 957 ( A l a . 2000) 
( q u o t i n g R i e b e r v. S t a t e , 663 So. 2d 985, 991 ( A l a . 
Crim. App. 1994), q u o t i n g i n t u r n o t h e r c a s e s ) . " 

Ex p a r t e Walker, 972 So. 2d 737, 742 ( A l a . 2007) . In 

Hernandez v. New York, 500 U.S. 352, 358-59 (1991), the 

Supreme Court of the U n i t e d S t a t e s s e t f o r t h the p r o c e s s f o r 

e v a l u a t i n g Batson c l a i m s : 

" I n Batson, we o u t l i n e d a t h r e e - s t e p p r o c e s s f o r 
e v a l u a t i n g c l a i m s t h a t a p r o s e c u t o r has used 
peremptory c h a l l e n g e s i n a manner v i o l a t i n g the 
Eq u a l P r o t e c t i o n C l a u s e . 476 U.S., a t 96-98. The 
a n a l y s i s s e t f o r t h i n Batson p e r m i t s prompt r u l i n g s 
on o b j e c t i o n s t o peremptory c h a l l e n g e s w i t h o u t 
s u b s t a n t i a l d i s r u p t i o n of the j u r y s e l e c t i o n 
p r o c e s s . F i r s t , the defendant must make a prima 
f a c i e showing t h a t the p r o s e c u t o r has e x e r c i s e d 
peremptory c h a l l e n g e s on the b a s i s of r a c e . I d . , a t 
96-97. Second, i f the r e q u i s i t e showing has been 
made, the burden s h i f t s t o the p r o s e c u t o r t o 
a r t i c u l a t e a r a c e - n e u t r a l e x p l a n a t i o n f o r s t r i k i n g 
the j u r o r s i n q u e s t i o n . I d . , a t 97-98. F i n a l l y , the 
t r i a l c o u r t must determine whether the defendant has 
c a r r i e d h i s burden of p r o v i n g p u r p o s e f u l 
d i s c r i m i n a t i o n . I d . , a t 98." 

In Ex p a r t e Branch, 526 So. 2d 609, 622-24 ( A l a . 1987), t h i s 

C o urt s e t f o r t h our i n t e r p r e t a t i o n of the Batson t h r e e - s t e p 

p r o c e s s s e t f o r t h above: 
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"The burden of p e r s u a s i o n i s i n i t i a l l y on the 
p a r t y a l l e g i n g d i s c r i m i n a t o r y use of peremptory 
c h a l l e n g e s t o e s t a b l i s h a prima f a c i e case of 
d i s c r i m i n a t i o n . In d e t e r m i n i n g whether t h e r e i s a 
prima f a c i e case, the c o u r t i s t o c o n s i d e r ' a l l 
r e l e v a n t c i r c u m s t a n c e s ' which c o u l d l e a d t o an 
i n f e r e n c e of d i s c r i m i n a t i o n . See Batson, 476 U.S. a t 
93, 106 S. Ct. a t 1721, c i t i n g Washington v. D a v i s , 
426 U.S. 229, 239-42, 96 S. Ct. 2040, 2047-48, 48 L. 
Ed. 2d 597 (1976). ... 

"  

" A f t e r a prima f a c i e case i s e s t a b l i s h e d , t h e r e 
i s a p resumption t h a t the peremptory c h a l l e n g e s were 
used t o d i s c r i m i n a t e a g a i n s t b l a c k j u r o r s . B a tson, 
476 U.S. a t 97, 106 S. Ct. a t 1723. The s t a t e then 
has the burden of a r t i c u l a t i n g a c l e a r , s p e c i f i c , 
and l e g i t i m a t e reason f o r the c h a l l e n g e which 
r e l a t e s t o the p a r t i c u l a r case t o be t r i e d , and 
which i s n o n d i s c r i m i n a t o r y . Batson, 476 U.S. a t 97, 
106 S. Ct. a t 1723. However, t h i s showing need not 
r i s e t o the l e v e l of a c h a l l e n g e f o r cause. [Ex 
p a r t e ] Jackson, [516 So. 2d 768 ( A l a . 1 9 8 6 ) ] ; [ S t a t e 
v.] N e i l , 457 So. 2d [481,] 487 [ ( F l a . 1 9 8 4 ) ] ; 
[People v.] Wheeler, 22 C a l . 3d [258,] 281-82, 583 
P. 2d [748,] 765, 148 C a l . R p t r . [890,] 906 
[ ( 1 9 7 8 ) ] . 

" I n a d d i t i o n t o a c l e a r , s p e c i f i c , and p l a u s i b l e 
n o n d i s c r i m i n a t o r y e x p l a n a t i o n of a s p e c i f i c 
c h a r a c t e r i s t i c t h a t a f f e c t e d the d e c i s i o n t o 
c h a l l e n g e , the f o l l o w i n g are i l l u s t r a t i v e of the 
types of e v i d e n c e t h a t can be used t o overcome the 
p resumption of d i s c r i m i n a t i o n and show n e u t r a l i t y : 

"1. The s t a t e c h a l l e n g e d non-black j u r o r s w i t h 
the same or s i m i l a r c h a r a c t e r i s t i c s as the b l a c k 
j u r o r s who were s t r u c k . 

"2. There i s no e v i d e n c e of a p a t t e r n of s t r i k e s 
used t o c h a l l e n g e b l a c k j u r o r s ; e.g., h a v i n g a t o t a l 
of 6 peremptory c h a l l e n g e s , the s t a t e used 2 t o 
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s t r i k e b l a c k j u r o r s and 4 t o s t r i k e w h i t e j u r o r s , 
and t h e r e were b l a c k s r e m a i n i n g on the v e n i r e . 

"Batson makes i t c l e a r , however, t h a t ' [ t ] h e 
S t a t e cannot meet t h i s burden on mere g e n e r a l 
a s s e r t i o n s t h a t i t s o f f i c i a l s d i d not d i s c r i m i n a t e 
or t h a t they p r o p e r l y performed t h e i r o f f i c i a l 
d u t i e s . R a t h e r , the S t a t e must demonstrate t h a t 
" p e r m i s s i b l e r a c i a l l y n e u t r a l s e l e c t i o n c r i t e r i a and 
p r o c e d u r e s have produced the monochromatic r e s u l t . " ' 
B a t s on , 476 U.S. a t 94, 106 S. Ct. a t 1721, c i t i n g 
A l e x a n d e r v. L o u i s i a n a , 405 U.S. 625, 632, 92 S. Ct. 
1221, 1226, 31 L. Ed. 2d 536 (1972). Furthermore, 
i n t u i t i v e judgment or s u s p i c i o n by the p r o s e c u t o r i s 
i n s u f f i c i e n t t o r e b u t the presumption of 
d i s c r i m i n a t i o n . B a tson, 476 U.S. a t 97, 106 S. Ct. 
a t 1723. F i n a l l y , a p r o s e c u t o r cannot overcome the 
presumption 'merely by denying any d i s c r i m i n a t o r y 
motive or " a f f i r m i n g h i s good f a i t h i n i n d i v i d u a l 
s e l e c t i o n s . " ' B a tson, 476 U.S. a t 98, 106 S. Ct. a t 
1723, c i t i n g A l e x a n d e r , 405 U.S. a t 632, 92 S. Ct. 
a t 1226. 

"Once the p r o s e c u t o r has a r t i c u l a t e d a 
n o n d i s c r i m i n a t o r y reason f o r c h a l l e n g i n g the b l a c k 
j u r o r s , the o t h e r s i d e can o f f e r e v i d e n c e showing 
t h a t the reasons or e x p l a n a t i o n s are merely a sham 
or p r e t e x t . Wheeler, 22 C a l . 3d a t 282, 583 P.2d a t 
763-64, 148 C a l . R p t r . a t 906. Other than reasons 
t h a t are o b v i o u s l y c o n t r i v e d , the f o l l o w i n g are 
i l l u s t r a t i v e of the types of e v i d e n c e t h a t can be 
used t o show sham or p r e t e x t : 

"1. The reasons g i v e n are not r e l a t e d t o the 
f a c t s of the case. 

"2. There was a l a c k of q u e s t i o n i n g t o the 
c h a l l e n g e d j u r o r , or a l a c k of m e a n i n g f u l q u e s t i o n s . 

"3. D i s p a r a t e t r e a t m e n t -- persons w i t h the same 
or s i m i l a r c h a r a c t e r i s t i c s as the c h a l l e n g e d j u r o r 
were not s t r u c k . Slappy [v. S t a t e ] , 503 So. 2d 
[350,] 354 [ ( F l a . D i s t . C t. App. 1 9 8 7 ) ] ; [People v.] 
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Turner, 42 C a l . 3d [711,] 725, 726 P.2d [102,] 110, 
230 C a l . R p t r . [656,] 664 [ ( 1 9 8 6 ) ] ; Wheeler, 22 C a l . 
3d a t 282, 583 P.2d a t 760, 148 C a l . R p t r . a t 906. 

"4. D i s p a r a t e e x a m i n a t i o n of members of the 
v e n i r e ; e.g., a q u e s t i o n d e s i g n e d t o provoke a 
c e r t a i n response t h a t i s l i k e l y t o d i s q u a l i f y the 
j u r o r was asked t o b l a c k j u r o r s , but not t o w h i t e 
j u r o r s . Slappy, 503 So. 2d a t 355. 

"5. The p r o s e c u t o r , h a v i n g 6 peremptory 
c h a l l e n g e s , used 2 t o remove the o n l y 2 b l a c k s 
r e m a i n i n g on the v e n i r e . Cf. Slappy, 503 So. 2d a t 
354; Turner, 42 C a l . 3d a t 715, 726 P.2d a t 103, 230 
C a l . R p t r . a t 657. 

"6. '[A]n e x p l a n a t i o n based on a group b i a s 
where the group t r a i t i s not shown t o a p p l y t o the 
c h a l l e n g e d j u r o r s p e c i f i c a l l y . ' Slappy, 503 So. 2d 
at 355. For i n s t a n c e , an assumption t h a t t e a c h e r s as 
a c l a s s are too l i b e r a l , w i t h o u t any s p e c i f i c 
q u e s t i o n s h a v i n g been d i r e c t e d t o the p a n e l or the 
i n d i v i d u a l j u r o r showing the p o t e n t i a l l y l i b e r a l 
n a t u r e of the c h a l l e n g e d j u r o r . " 

(Footnote omitted.) 

In the p r e s e n t case, the Court of C r i m i n a l Appeals h e l d 

t h a t the r e c o r d s u p p l i e d an i n f e r e n c e of r a c i a l - and gender-

based d i s c r i m i n a t i o n on the p a r t of the S t a t e . See Branch, 

526 So. 2d a t 622 ( s t a t i n g t h a t the f i r s t s t e p i n the t h r e e -

s t e p Batson p r o c e s s i s t o e s t a b l i s h a prima f a c i e case t h a t 

the S t a t e used i t s peremptory s t r i k e s i n a d i s c r i m i n a t o r y 

manner). T h e r e f o r e , under Batson, the burden then s h i f t e d t o 

the p r o s e c u t o r t o a r t i c u l a t e r a c e - and g e n d e r - n e u t r a l reasons 
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f o r s t r i k i n g the A f r i c a n - A m e r i c a n and/or female j u r o r s i t 

s t r u c k . Because F l o y d ' s t r i a l c o u n s e l d i d not r a i s e a Batson 

c h a l l e n g e i n the t r i a l c o u r t , i t was n e c e s s a r y f o r the Court 

of C r i m i n a l Appeals t o remand the m a t t e r f o r a Batson h e a r i n g 

c o n c e r n i n g s t e p s two and t h r e e of the Batson p r o c e s s t o a l l o w 

the S t a t e t o p r e s e n t i t s reasons f o r s t r i k i n g each A f r i c a n -

American and/or female j u r o r i t s t r u c k and t o a l l o w F l o y d t o 

argue t h a t the S t a t e ' s o f f e r e d reasons were merely sham or 

p r e t e x t . 

We h o l d t h a t the t r i a l c o u r t f a i l e d t o comply w i t h the 

Court of C r i m i n a l A p p e a l s ' remand o r d e r . S p e c i f i c a l l y , the 

t r i a l c o u r t d i d not e n t e r s p e c i f i c f i n d i n g s c o n c e r n i n g the 

reasons the S t a t e o f f e r e d as t o why i t s t r u c k the A f r i c a n -

American and/or female j u r o r s i t s t r u c k . We a l s o note t h a t 

the Court of C r i m i n a l Appeals i m p r o p e r l y performed the t r i a l 

c o u r t ' s r o l e by f i n d i n g t h a t the S t a t e ' s reasons f o r s t r i k i n g 

j u r o r s no. 5 and no. 58, which the Court of C r i m i n a l Appeals 

l o c a t e d i n the r e c o r d but which were unaddressed by the t r i a l 

c o u r t , were n o n d i s c r i m i n a t o r y . I t i s the t r i a l c o u r t ' s 

f u n c t i o n , as r e c o g n i z e d by the ore tenus s t a n d a r d of r e v i e w , 

based on i t s o b s e r v a t i o n of the v o i r d i r e p r o c e s s , t o 

determine whether the S t a t e o f f e r e d n o n d i s c r i m i n a t o r y reasons 

12 
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f o r u s i n g i t s peremptory s t r i k e s t o remove m i n o r i t i e s from the 

j u r y v e n i r e and t o "determine whether the defendant has 

c a r r i e d h i s burden of p r o v i n g p u r p o s e f u l d i s c r i m i n a t i o n . " 

Hernandez, 500 U.S. a t 359; see a l s o Whatley v. S t a t e , [Ms. 

CR-08-0696, December 16, 2010] So. 3d , ( A l a . Crim. 

App. 2010) ( o p i n i o n on r e t u r n t o r e m a n d ) ( " ' A f t e r the 

government a r t i c u l a t e s such reasons, the [ t r i a l ] c o u r t must 

e v a l u a t e the c r e d i b i l i t y of the s t a t e d j u s t i f i c a t i o n s based on 

the e v i d e n c e p l a c e d b e f o r e i t . ' " ( q u o t i n g U n i t e d S t a t e s v.  

Houston, 456 F. 3d 1328, 335 (11th C i r . 2 0 0 6 ) ) ) . T h e r e f o r e , 

i t i s n e c e s s a r y t o r e v e r s e the Court of C r i m i n a l A p p e a l s ' 

judgment c o n c e r n i n g the Batson i s s u e . 

C o n c l u s i o n 

Based on the f o r e g o i n g , based on the Batson i s s u e we 

r e v e r s e the Court of C r i m i n a l A p p e a l s ' judgment. F u r t h e r , we 

remand the case t o t h a t c o u r t and i n s t r u c t the Court of 

C r i m i n a l A p p e a l s , i n t u r n , t o remand the case w i t h d i r e c t i o n s 

t o the t r i a l c o u r t t o make n e c e s s a r y f i n d i n g s of f a c t and 

c o n c l u s i o n s of law on the f o l l o w i n g i s s u e s : whether the 

S t a t e ' s o f f e r e d reasons f o r s t r i k i n g the A f r i c a n - A m e r i c a n 

j u r o r s i t s t r u c k were race n e u t r a l ; whether the S t a t e ' s 

o f f e r e d reasons f o r s t r i k i n g the female j u r o r s i t s t r u c k were 
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gender n e u t r a l ; and "whether the defendant has c a r r i e d h i s 

burden of p r o v i n g p u r p o s e f u l d i s c r i m i n a t i o n . " Hernandez, 500 

U.S. a t 359; see a l s o the Court of C r i m i n a l A p p e a l s ' o p i n i o n 

on o r i g i n a l s u b m i s s i o n . 2 

REVERSED AND REMANDED WITH DIRECTIONS. 

Woodall, S t u a r t , and Main, J J . , concur. 

Malone, C.J., and B o l i n and Murdock, J J . , concur i n the 

r e s u l t . 

Shaw and Wise, J J . , recuse themselves.* 

2As noted e a r l i e r , we g r a n t e d c e r t i o r a r i r e v i e w on o t h e r 
i s s u e s as w e l l . However, based upon our r e v e r s a l of the Court 
of C r i m i n a l A p p e a l s ' d e c i s i o n on t h i s i s s u e , we p r e t e r m i t 
d i s c u s s i o n of those o t h e r i s s u e s . 

* J u s t i c e Shaw and J u s t i c e Wise were members of the Court 
of C r i m i n a l Appeals when t h a t c o u r t c o n s i d e r e d t h i s case. 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n the r e s u l t ) . 

A. 

The g r e a t e s t concern I have a r i s i n g from my r e v i e w of 

t h i s case i s the n o t i o n t h a t , as a g e n e r a l r u l e , B a t s o n 3 

i n q u i r e s may be i n i t i a t e d on a p p e a l f o r the f i r s t time under 

a " p l a i n e r r o r " s t a n d a r d . A sound case can be made t h a t the 

t h r e e - s t e p e v i d e n t i a r y i n q u i r y p r e s c r i b e d by Batson as a t o o l 

f o r f e r r e t i n g out p u r p o s e f u l d i s c r i m i n a t i o n was i n t e n d e d o n l y 

f o r use i n " r e a l t i m e " d u r i n g the t r i a l i n which the a l l e g e d 

d i s c r i m i n a t i o n o c c u r s and t h a t the r i g h t t o i n i t i a t e a Batson 

i n q u i r y i s waived i f not e x e r c i s e d contemporaneously w i t h the 

s e l e c t i o n of the j u r y and cannot be r e v i v e d based on a p l a i n -

e r r o r r e v i e w i n an a p p e a l a f t e r the t r i a l i s c o n c l u d e d . 

I have found no f e d e r a l cases t h a t h o l d t o the c o n t r a r y 

or t h a t even s t a n d as c o n t r a r y p h y s i c a l p r e c e d e n t . That i s , 

I have found no f e d e r a l cases i n which the c o u r t has used a 

" p l a i n e r r o r " r e v i e w t o i n i t i a t e a Batson i n q u i r y on a p p e a l 

3See Batson v. Kentucky, 476 U.S. 7 9 (1986). The Supreme 
C o u r t ' s d e c i s i o n i n Batson d e a l t w i t h d i s c r i m i n a t i o n based on 
r a c e ; i t s d e c i s i o n i n J.E.B. v. Alabama, 511 U.S. 127 (1994), 
d e a l t w i t h d i s c r i m i n a t i o n based on gender. For s i m p l i c i t y , 
e x c e p t where the c o n t e x t i n d i c a t e s o t h e r w i s e , I use such terms 
as "Batson a n a l y s i s , " "Batson h e a r i n g , " and "Batson i n q u i r y " 
t o r e f e r t o the t h r e e - s t e p a n a l y s i s r e q u i r e d by b o t h Batson 
and JEB. 
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when the defendant f a i l e d t o i n i t i a t e t h a t i n q u i r y d u r i n g the 

t r i a l . 4 There appear t o be good reasons why i t i s so 

d i f f i c u l t t o f i n d such a case. 

4A number of f e d e r a l c o u r t s have a p p l i e d a p l a i n - e r r o r 
s t a n d a r d i n cases where a defendant a c t u a l l y r e q u e s t e d the 
t r i a l c o u r t t o conduct a Batson a n a l y s i s but s u b s e q u e n t l y 
f a i l e d t o r e g i s t e r an o b j e c t i o n t o the t r i a l c o u r t ' s d e c i s i o n 
based upon t h a t a n a l y s i s . See, e.g., U n i t e d S t a t e s v.  
C h a r l t o n , 600 F.3d 43, 50 (1st C i r . 2010) ( a p p l y i n g p l a i n -
e r r o r r e v i e w t o a t r i a l c o u r t ' s d e c i s i o n as t o the i s s u e of 
a c t u a l d i s c r i m i n a t i o n made i n response t o a Batson c h a l l e n g e 
a t t r i a l , n o t i n g t h a t , i n a p p l y i n g a p l a i n e r r o r s t a n d a r d of 
rev i e w , "we have observed ... t h a t , ' [ u ] n l e s s a d i s c r i m i n a t o r y 
i n t e n t i s i n h e r e n t i n the p r o s e c u t o r ' s e x p l a n a t i o n , the reason 
o f f e r e d w i l l be deemed race n e u t r a l ' " ( q u o t i n g U n i t e d S t a t e s  
v. P u l g a r i n , 955 F.2d 1, 2 (1st C i r . 1 9 9 2 ) ) ) ; U n i t e d S t a t e s  
v. Jackson, 347 F.3d 598, 605 (6th C i r . 2003) ( r e v i e w i n g a 
defendant's Batson c l a i m on appeal f o r p l a i n e r r o r where the 
defendant i n i t i a t e d the Batson i n q u i r y a t t r i a l but "made no 
response" "when f a c e d w i t h the government's seemingly 
r a c e - n e u t r a l e x p l a n a t i o n , " 347 F.3d a t 606, and n o t i n g t h a t 
" [ i ] f a defendant f a i l s t o r e b u t a r a c e - n e u t r a l e x p l a n a t i o n a t 
the time i t was made, the d i s t r i c t c o u r t ' s r u l i n g on the 
o b j e c t i o n i s re v i e w e d f o r p l a i n e r r o r " ) . The U n i t e d S t a t e s 
C ourt of Appeals f o r the N i n t h C i r c u i t has taken the same 
approach i n a case i n which a co-defendant i n i t i a t e d a Batson 
i n q u i r y a t t r i a l . See U n i t e d S t a t e s v. C o n t r e r a s - C o n t r e r a s , 
83 F.3d 1103, 1105 (9th C i r . 1996) ( s t a t i n g , i n a case i n 
which a codefendant made a Batson c h a l l e n g e a t t r i a l , t h a t 
"[w]e r e v i e w f o r p l a i n e r r o r because [defendant's] c o u n s e l not 
o n l y f a i l e d t o make an i n i t i a l o b j e c t i o n t o the c h a l l e n g e , but 
a l s o f a i l e d t o o b j e c t t o the p r o s e c u t i o n ' s v o l u n t e e r e d 
e x p l a n a t i o n , " and n o t i n g t h a t " ' [ p ] l a i n e r r o r ' i s an a c t u a l 
e r r o r t h a t i s ' c l e a r ' and 'obvious' under c u r r e n t law" 
(q u o t i n g U n i t e d S t a t e s v. Olano, 507 U.S. 725, 734, 736 
(1993)), t h a t " s h o u l d be employed o n l y i n those cases ' i n 
which a m i s c a r r i a g e of j u s t i c e would o t h e r w i s e r e s u l t ' " 
( q u o t i n g U n i t e d S t a t e s v. Young, 470 U.S. 1, 15 ( 1 9 8 5 ) ) ) . 
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As a t h r e s h o l d m a t t e r , I note t h a t Batson d i d not 

e s t a b l i s h a new r i g h t , but i n s t e a d made a v a i l a b l e t o 

defendants a new p r o c e s s f o r p r o t e c t i n g an e s t a b l i s h e d r i g h t . 

The r i g h t of a c r i m i n a l defendant t o be f r e e from p u r p o s e f u l 

d i s c r i m i n a t i o n i n the s e l e c t i o n of a j u r y was r e c o g n i z e d over 

a c e n t u r y b e f o r e Batson was d e c i d e d i n S t r a u d e r v. West  

V i r g i n i a , 100 U.S. 303 (1880), and r e a f f i r m e d i n Swain v.  

Alabama, 380 U.S. 202 (1965). Thus, when c o u r t s r e f e r t o a 

c r i m i n a l defendant's r i g h t s under Batson, t h e y are r e f e r r i n g 

t o a case i n which the U n i t e d S t a t e s Supreme Court r e c o g n i z e d 

a new " e v i d e n t i a r y r u l e " and an accompanying t h r e e - s t e p 

i n q u i r y f o r use as a t o o l i n d e c i d i n g whether d i s c r i m i n a t i o n 

i n j u r y s e l e c t i o n has o c c u r r e d . See, e.g., Johnson v.  

C a l i f o r n i a , 545 U.S. 162, 171 (2005) ("The f i r s t two Batson 

s t e p s govern the p r o d u c t i o n of ev i d e n c e t h a t a l l o w s the t r i a l 

c o u r t t o determine the p e r s u a s i v e n e s s of the defendant's 

c o n s t i t u t i o n a l c l a i m . " ) ; Thomas v. Moore, 866 F.2d 803, 804 

(5th C i r . 1989) ( r e f e r r i n g t o " [ t ] h e e v i d e n t i a r y r u l e 

e s t a b l i s h e d i n B a t s o n " ) . For the f o l l o w i n g r easons, t h i s 

a r g u a b l y i s not an i n q u i r y t h a t can be i n i t i a t e d on appe a l as 

a r e s u l t of a p l a i n - e r r o r r e v i e w . 
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F i r s t , Batson i t s e l f , as w e l l as i t s progeny, appears t o 

contemplate a t e s t i n g of the p r o s e c u t o r ' s reasons f o r h i s or 

her s t r i k e s contemporaneously w i t h the making of those 

s t r i k e s . N o t h i n g i n Batson suggests t h a t the p r o s e c u t o r i s t o 

be r e q u i r e d t o a r t i c u l a t e and defend h i s or her reasons f o r 

s t r i k i n g c e r t a i n j u r o r s l o n g a f t e r the s e l e c t i o n p r o c e s s has 

ended, b o t h s i d e s have a c c e p t e d the j u r y , the j u r o r s have 

performed t h e i r s e r v i c e , and a v e r d i c t has been rendered. To 

the c o n t r a r y , " [ t ] h e Supreme C o u r t ' s a n a l y s i s i n Batson 

e n v i s i o n [ s ] a ' t i m e l y o b j e c t i o n ' t o the government's use of 

peremptory c h a l l e n g e s . 476 U.S. a t 99 U n i t e d S t a t e s v. 

Dobynes, 905 F.2d 1192, 1196 (8th C i r . 1990). As the U n i t e d 

S t a t e s Court of Appeals f o r the F i r s t C i r c u i t has s t a t e d : 

"[C]ontemporaneous o b j e c t i o n i s e s p e c i a l l y p e r t i n e n t as t o 

Batson c l a i m s , where i n n o c e n t o v e r s i g h t can so r e a d i l y be 

remedied and an a c c u r a t e r e c o r d of the r a c i a l c o m p o s i t i o n of 

the j u r y i s c r u c i a l on a p p e a l . " U n i t e d S t a t e s v. P u l g a r i n , 

955 F.2d 1, 2 (1st C i r . 1992) . See U n i t e d S t a t e s v. Tate, 586 

F.3d 936, 943-44 (11th C i r . 2009) ("Under the law of t h i s 

C i r c u i t , a Batson o b j e c t i o n must be e x e r c i s e d b e f o r e the 

v e n i r e i s d i s m i s s e d and the t r i a l commences. U n i t e d S t a t e s v.  

R o d r i g u e z , 917 F.2d 1286, 1288 n. 4 (11th C i r . 1 9 9 0 ) . " ) ; 
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U n i t e d S t a t e s v. Romero-Reyna, 867 F.2d 834, 837 (5th C i r . 

1989) ( h o l d i n g t h a t a Batson o b j e c t i o n "must be made b e f o r e 

the v e n i r e i s d i s m i s s e d and b e f o r e the t r i a l commences"). In 

s h o r t , " [ t ] h e case law i s c l e a r t h a t a Batson o b j e c t i o n must 

be made as soon as p o s s i b l e . " U n i t e d S t a t e s v. 

C o n t r e r a s - C o n t r e r a s , 83 F.3d 1103, 1104 (9th C i r . 1996) 

( c i t i n g Dias v. Sky Chefs, I n c . , 948 F.2d 532, 534 (9th C i r . 

1991)). 

Second, t h e r e are sound " p o l i c y " reasons why a Batson 

i n q u i r y , i f i t i s t o be conducted, must be conducted a t t r i a l 

contemporaneously w i t h the j u r y - s e l e c t i o n p r o c e s s t h a t i s i t s 

s u b j e c t . I f the i n q u i r y i s launc h e d b e f o r e the j u r y i s sworn 

or b e f o r e the v e n i r e i s excused, remedies o t h e r than r e v e r s a l 

and r e t r i a l are a v a i l a b l e . More i m p o r t a n t l y , i n most cases, 

the type of i n q u i r y c ontemplated by Batson s i m p l y cannot be 

undertaken i n any m e a n i n g f u l way months or years a f t e r the 

t r i a l . P r e t r i a l r e s e a r c h r e g a r d i n g j u r o r s and r e a l - t i m e notes 

taken d u r i n g v o i r d i r e may have been l o s t , and, more 

i m p o r t a n t l y , u n w r i t t e n memories and i m p r e s s i o n s of body 

language, v o i c e i n f l e c t i o n s , and the m y r i a d of o t h e r nuances 

t h a t go i n t o s t r i k i n g j u r o r s l i k e l y w i l l have faded, not o n l y 

f o r c o u n s e l , but a l s o f o r the judge who must e v a l u a t e the 
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p o s i t i o n s of bo t h the defendant and the p r o s e c u t o r i n the 

c o n t e x t of h i s or her own o b s e r v a t i o n s a t t r i a l (and who, i n 

some cases, w i l l have even l e f t the bench i n the meantime). 

"[A Batson o b j e c t i o n ] c l e a r l y comes too l a t e i f not 
made u n t i l a f t e r the t r i a l has conclud e d . See Thomas  
v. Moore, 866 F.2d 803, 804-05 (5th C i r . ) , c e r t .  
d e n i e d , 493 U.S. 840 (1989); Munn v. A l g e e , 730 
F.Supp. 21, 29 (N.D.Miss. 1990). At t h a t p o i n t , the 
o n l y remedy f o r p u r p o s e f u l d i s c r i m i n a t i o n a g a i n s t 
b l a c k v e n i r e p e r s o n s i s r e v e r s a l of the c o n v i c t i o n , 
whereas a t i m e l y o b j e c t i o n a l l o w s the t r i a l c o u r t t o 
remedy the d i s c r i m i n a t i o n p r i o r t o the commencement 
of t r i a l . See U n i t e d S t a t e s v. Forbes, 816 F.2d 
1006, 1011 (5th C i r . 1987) . Moreover, when the 
o b j e c t i o n i s not made u n t i l w e l l a f t e r c o m p l e t i o n of 
the j u r y s e l e c t i o n p r o c e s s , the r e c o l l e c t i o n s of the 
p a r t i e s and the t r i a l c o u r t may have dimmed, making 
the c r e a t i o n of an adequate r e c o r d f o r r e v i e w more 
d i f f i c u l t . See [Government of V i r g i n I s l a n d s v.] 
F o r t e , 806 F.2d [73] a t 76 & n. 1 [(3d C i r . 1 9 8 6 ) ] . " 

U n i t e d S t a t e s v. Dobynes, 905 F.2d a t 1196-97. 

In Batson i t s e l f , the Court r e c o g n i z e d t h a t "'a f i n d i n g 

of i n t e n t i o n a l d i s c r i m i n a t i o n i s a f i n d i n g of f a c t ' " and t h a t 

"the t r i a l judge's f i n d i n g s ... l a r g e l y w i l l t u r n on 

e v a l u a t i o n of c r e d i b i l i t y " 476 U.S. a t 98 n.21 ( c i t a t i o n 

o m i t t e d ) . As the Supreme Court s u b s e q u e n t l y has observed: 

"The t r i a l c o u r t has a p i v o t a l r o l e i n e v a l u a t i n g 
Batson c l a i m s . Step t h r e e of the Batson i n q u i r y 
i n v o l v e s an e v a l u a t i o n of the p r o s e c u t o r ' s 
c r e d i b i l i t y , see 476 U.S., a t 98, n. 21, and 'the 
b e s t e v i d e n c e [of d i s c r i m i n a t o r y i n t e n t ] o f t e n w i l l 
be the demeanor of the a t t o r n e y who e x e r c i s e s the 
c h a l l e n g e , ' Hernandez [v. New Y o r k ] , 500 U.S. [352], 
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at 365 [(1991)] ( p l u r a l i t y o p i n i o n ) . In a d d i t i o n , 
r a c e - n e u t r a l reasons f o r peremptory c h a l l e n g e s o f t e n 
i n v o k e a j u r o r ' s demeanor ( e.g., nervousness,  
i n a t t e n t i o n ) , making the t r i a l c o u r t ' s f i r s t - h a n d  
o b s e r v a t i o n s of even g r e a t e r importance. In t h i s  
s i t u a t i o n , the t r i a l c o u r t must e v a l u a t e not o n l y  
whether the p r o s e c u t o r ' s demeanor b e l i e s a  
d i s c r i m i n a t o r y i n t e n t , but a l s o whether the j u r o r ' s  
demeanor can c r e d i b l y be s a i d t o have e x h i b i t e d the  
b a s i s f o r the s t r i k e a t t r i b u t e d t o the j u r o r by the  
p r o s e c u t o r . We have r e c o g n i z e d t h a t these  
d e t e r m i n a t i o n s of c r e d i b i l i t y and demeanor l i e  
' " p e c u l i a r l y w i t h i n a t r i a l judge's p r o v i n c e , " ' 
i b i d . ( q u o t i n g Wainwright v. W i t t , 469 U.S. 412, 428 
(1985)), and we have s t a t e d t h a t ' i n the absence of 
e x c e p t i o n a l c i r c u m s t a n c e s , we would d e f e r t o [the 
t r i a l c o u r t ] . ' 500 U.S., a t 366." 

Snyder v. L o u i s i a n a , 552 U.S. 472, 477 (2008) (emphasis 

added). 

The U n i t e d S t a t e s Court of Appeals f o r the S i x t h C i r c u i t 

emphasizes statements made by the U n i t e d S t a t e s Supreme Court 

i n B atson and another case: 

"[T]he Batson o p i n i o n i s r e p l e t e w i t h r e f e r e n c e s t o 
the t r i a l c o u r t ' s c e n t r a l r o l e i n a s s e s s i n g the 
f a c t s n e c e s s a r y t o conduct the t h r e e - s t e p i n q u i r y 
i n t o a l l e g a t i o n s of r a c i a l l y d i s c r i m i n a t o r y 
peremptory c h a l l e n g e s . For example, Batson 
m a i n t a i n s t h a t ' [ i ] n d e c i d i n g whether the defendant 
has made the r e q u i s i t e showing, the t r i a l c o u r t 
s h o u l d c o n s i d e r a l l r e l e v a n t c i r c u m s t a n c e s . ' I d . a t 
96 (emphasis added). L i k e w i s e , the Batson C o u r t  
v e s t s i t s ' c o n f i d e n c e ' i n ' t r i a l j u dges, e x p e r i e n c e d  
i n s u p e r v i s i n g v o i r d i r e , ... t o d e c i d e i f the  
c i r c u m s t a n c e s c o n c e r n i n g the p r o s e c u t o r ' s use of  
peremptory c h a l l e n g e s c r e a t e a prima f a c i e case of  
d i s c r i m i n a t i o n . ' I d . a t 97, 106 S.Ct. 1712 ([some] 
emphasis added). Batson f u r t h e r h o l d s 'the t r i a l 
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c o u r t w i l l then have the duty t o determine i f the 
de f e n da n t ha s e s t a b l i s he d p u r po s e f u l 
d i s c r i m i n a t i o n . ' I d . a t 98 ([some] emphasis added). 
In e x p l a i n i n g i t s assignment of the Batson i n q u i r y  
to t r i a l c o u r t s , the Court emphasizes t h a t ' f i n d i n g s  
i n the c o n t e x t under c o n s i d e r a t i o n here w i l l l a r g e l y  
t u r n on e v a l u a t i o n of c r e d i b i l i t y . ' I d . a t 98 n. 
21, 106 S.Ct. 1712. A c c o r d i n g l y , the Court i n f o r m s 
r e v i e w i n g c o u r t s t h a t they ' o r d i n a r i l y s h o u l d g i v e 
those f i n d i n g s g r e a t d e f e r e n c e . ' I d . 

" I n e m p h a s i z i n g the h o l d i n g s of Batson, the 
Hernandez [v. New York, 500 U.S. 352 (1991),] 
p l u r a l i t y e x p l a i n s 

" ' I n the t y p i c a l peremptory c h a l l e n g e 
i n q u i r y , the d e c i s i v e q u e s t i o n w i l l be 
whether c o u n s e l ' s r a c e - n e u t r a l e x p l a n a t i o n 
f o r a peremptory c h a l l e n g e s h o u l d be 
b e l i e v e d . There w i l l seldom be much  
evid e n c e b e a r i n g on t h a t i s s u e , and the  
b e s t e v i d e n c e o f t e n w i l l be the demeanor of  
the a t t o r n e y who e x e r c i s e s the c h a l l e n g e .  
As w i t h the s t a t e of mind of a j u r o r ,  
e v a l u a t i o n of the p r o s e c u t o r ' s s t a t e of  
mind based on demeanor and c r e d i b i l i t y l i e s  
p e c u l i a r l y w i t h i n a t r i a l judge's  
p r o v i n c e . ' 

"Hernandez, 500 U.S. a t 365." 

H a r r i s v. H a e b e r l i n , 526 F.3d 903, 913 (6th C i r . 2008) (some 

emphasis added). 

The most p o i n t e d c o n c l u s i o n i n t h i s r e g a r d appears t o 

have been framed by the U n i t e d S t a t e s Court of Appeals f o r the 

F i f t h C i r c u i t , a f t e r r e a s o n i n g as f o l l o w s : 

"A t i m e l y o b j e c t i o n and the c o r r e s p o n d i n g 
o p p o r t u n i t y t o e v a l u a t e the c i r c u m s t a n c e s of the 
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j u r y s e l e c t i o n p r o c e s s are e s s e n t i a l t o a t r i a l 
c o u r t ' s reasoned a p p l i c a t i o n of the l i m i t a t i o n s 
p l a c e d on peremptory c h a l l e n g e s by the Batson 
h o l d i n g . The d e c i s i o n t o e x e r c i s e a peremptory  
c h a l l e n g e , i n c o n t r a s t t o a c h a l l e n g e f o r cause, i s  
s u b j e c t i v e ; and, o f t e n , the reasons b e h i n d t h a t  
d e c i s i o n cannot be e a s i l y a r t i c u l a t e d . D e t e r m i n i n g 
whether a p r o s e c u t o r has a c t e d d i s c r i m i n a t o r i l y i n 
h i s use of a peremptory c h a l l e n g e depends g r e a t l y  
upon the o b s e r v a t i o n s of the p r e s i d i n g judge. See  
B a t son , 476 U.S. a t 98 n. 21, 106 S.Ct. a t 1724 n. 
21. Batson ' r e q u i r [ e s ] t r i a l c o u r t s t o be s e n s i t i v e 
t o the r a c i a l l y d i s c r i m i n a t o r y use of peremptory 
c h a l l e n g e s . ' I d ^ a t 99, 106 S.Ct. a t 1724. T h i s  
f i r s t h a n d r e v i e w by the t r i a l c o u r t i s v i t a l t o the 
b a l a n c e s t r u c k between the h i s t o r i c a l r o l e and 
p r a c t i c e of peremptory c h a l l e n g e s and the demands of 
e q u a l p r o t e c t i o n . See i d ^ a t 97, 98-99 & n. 22, 106 
S.Ct. a t 1723, 1724 & n. 22." 

Thomas v. Moore, 866 F.2d a t 805 (emphasis added). For t h i s 

r e ason, the Court of Appeals c o n c l u d e d t h a t " [ t ] h e e v i d e n t i a r y 

r u l e e s t a b l i s h e d i n Batson does not e n t e r the a n a l y s i s of a 

d efendant's e q u a l p r o t e c t i o n c l a i m u n l e s s a t i m e l y o b j e c t i o n 

i s made t o the p r o s e c u t o r ' s use of h i s peremptory c h a l l e n g e s . " 

I d . a t 804 (emphasis added). 

As i f the f o r e g o i n g p o l i c y concerns were not enough, 

w i t h o u t a g e n e r a l r u l e r e q u i r i n g the i n i t i a t i o n of a Batson 

c h a l l e n g e a t t r i a l , c o u n s e l f o r a defendant charged w i t h a 

c a p i t a l o f f e n s e might d e c i d e -- and l o g i c a l l y so -- t o take a 

" s h o t " a t g e t t i n g a f a v o r a b l e v e r d i c t from a j u r y about which 

he or she has some doubts, secure i n the knowledge t h a t he or 
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she can always r a i s e a Batson o b j e c t i o n on a p p e a l and get a 

second " s h o t " i f t h i n g s do not work out w i t h the f i r s t j u r y . 

See g e n e r a l l y , e.g., U n i t e d S t a t e s v. P i e l a g o , 135 F.3d 703, 

709 (11th C i r . 1998) ("The contemporaneous o b j e c t i o n r u l e 

f o s t e r s f i n a l i t y of judgment and d e t e r s 'sandbagging' s a v i n g 

an i s s u e f o r a p p e a l i n hope of h a v i n g another shot a t t r i a l i f 

the f i r s t one m i s s e s . " ) ; U n i t e d S t a t e s v. Brown, 352 F.3d 654, 

666 n. 12 (2d C i r . 2003) ("[W]e do not want t o encourage 

law y e r s t o ' t e s t [ t h e i r ] f o r t u n e s w i t h the f i r s t j u r y , ' w h i l e 

knowing t h e r e w i l l be a 'second round i n the event of a 

c o n v i c t i o n . ' McCrory [v. Henderson], 82 F.3d [1243,] a t 1247 

[(2d C i r . 1 9 9 6 ) ] . " ) . 

A t h i r d -- and perhaps the most fundamental -- reason f o r 

the p r o p o s i t i o n t h a t p l a i n - e r r o r r e v i e w not be a v a i l a b l e t o 

i n i t i a t e a Batson i n q u i r y on a p p e a l , i s the f a c t t h a t the 

f a i l u r e of the t r i a l c o u r t t o i n i t i a t e a Batson i n q u i r y s i m p l y 

i s not an " e r r o r , " p l a i n or o t h e r w i s e , by the t r i a l c o u r t . 

" E r r o r " ( t h a t i n t u r n might be deemed " p l a i n e r r o r " i n an 

a p p r o p r i a t e case) contemplates a m i s t a k e by the c o u r t . 

S p e c i f i c a l l y , i t n e c e s s i t a t e s a d e c i s i o n by the c o u r t t h a t 

d e v i a t e s from a l e g a l r u l e . 
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"The f i r s t l i m i t a t i o n on a p p e l l a t e a u t h o r i t y under  
[the f e d e r a l p l a i n - e r r o r r u l e ] i s t h a t t h e r e i n d e e d  
be an ' e r r o r . ' D e v i a t i o n from a l e g a l r u l e i s  
' e r r o r ' u n l e s s the r u l e has been waived. For 
example, a defendant who knowingly and v o l u n t a r i l y 
p l e a d s g u i l t y i n c o n f o r m i t y w i t h the r e q u i r e m e n t s of 
Rule Fed. R. C i v . P.,] cannot have h i s 
c o n v i c t i o n v a c a t e d by c o u r t of appeals on the 
grounds t h a t he ought t o have had a t r i a l . Because  
the r i g h t t o t r i a l i s w a i v a b l e , and because the  
defendant who e n t e r s a v a l i d g u i l t y p l e a waives t h a t  
r i g h t , h i s c o n v i c t i o n w i t h o u t a t r i a l i s not  
' e r r o r . ' " 

U n i t e d S t a t e s v. Olano, 507 U.S. 725, 732 (1993). 

The d e c i s i o n whether t o take advantage of the r i g h t t o 

g e n erate e v i d e n c e f o r c o n s i d e r a t i o n by the t r i a l c o u r t 

p u r s u a n t t o the Batson procedure i s a d e c i s i o n f o r the  

defendant, not f o r the t r i a l c o u r t . I t i s a v o l u n t a r y 

d e c i s i o n as t o whether t o i n v o k e a p r o c e d u r a l d e v i c e t h a t has 

been made a v a i l a b l e t o defendants i n the t r i a l c o n t e x t . In 

t h i s r e s p e c t , i t i s not u n l i k e a r e q u e s t f o r a j u r y t r i a l 

i t s e l f or a r e q u e s t t h a t the t r i a l judge p o l l the j u r o r s a f t e r 

a v e r d i c t i s rendered, or even more analogous, a f a i l u r e t o 

conduct v o i r d i r e of a p r o s p e c t i v e j u r o r . 5 Not r e q u e s t i n g i t 

5See, e.g., Ex p a r t e B e n f o r d , 935 So. 2d 421, 430 ( A l a . 
2006) ("[W]here the t r i a l c o u r t f a i l s t o conduct a 
' q u a l i f i c a t i o n s ' v o i r d i r e [of p r o s p e c t i v e j u r o r s ] i n the 
presence of the a t t o r n e y s and the a t t o r n e y s t h e r e a f t e r f a i l t o 
conduct t h e i r own v o i r d i r e t o ask the j u r o r s about t h e i r 
q u a l i f i c a t i o n s , any l a c k of q u a l i f i c a t i o n s i s w a i v e d . " ) . 
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may be a s t r a t e g i c " m i s t a k e " by defense c o u n s e l , but c o u n s e l ' s  

m i s t a k e i s not the t r i a l c o u r t ' s " e r r o r . " 

The l a c k of a r e q u e s t by defense c o u n s e l f o r a Batson 

r e v i e w might w e l l o ccur i n the c o n t e x t of c i r c u m s t a n c e s more 

than s u f f i c i e n t t o c r e a t e an i n f e r e n c e of d i s c r i m i n a t i o n by 

the p r o s e c u t i o n , y e t the law a l l o w s f o r the p o s s i b i l i t y t h a t 

defense c o u n s e l might have reasons f o r b e l i e v i n g t h a t a 

p a r t i c u l a r j u r o r or the j u r y as a whole i s a c c e p t a b l e or even 

t h a t the j u r y as s e l e c t e d might be more f a v o r a b l e t o h i s or 

her c l i e n t than some e n t i r e l y new j u r y chosen from an unknown 

v e n i r e . The f a c t t h a t c o u n s e l i n t e n t i o n a l l y or by o v e r s i g h t 

f a i l s t o use a l l the p r o c e d u r a l d e v i c e s a v a i l a b l e t o him or 

her i n the t r i a l c o n t e x t does not somehow t r a n s l a t e i n t o some 

s o r t of e r r o r , p l a i n or o t h e r w i s e , on the p a r t of the t r i a l 

c o u r t . 6 

6 P u t d i f f e r e n t l y , i t might be s a i d t h a t , i n the "normal" 
case, i n the absence of a Batson i n q u i r y by which n e c e s s a r y 
e v i d e n c e or o t h e r i n f o r m a t i o n c o n c e r n i n g the p r o s e c u t o r ' s 
s u b j e c t i v e i n t e n t i s ge n e r a t e d , the t r i a l c o u r t s i m p l y w i l l 
not have b e f o r e i t a l l the i n f o r m a t i o n t h a t i t would need f o r 
one t o be a b l e t o say t h a t the c o u r t d e v i a t e d from a l e g a l 
s t a n d a r d by not sua sponte r e j e c t i n g a p r o s e c u t o r ' s s t r i k e s as 
i m p r o p e r l y m o t i v a t e d . See g e n e r a l l y Batson 476 U.S. a t 93 
( n o t i n g t h a t the Batson i n q u i r y i n t o p r o s e c u t o r i a l motive w i l l 
be "'a s e n s i t i v e i n q u i r y i n t o such c i r c u m s t a n t i a l and d i r e c t 
e v i d e n c e of i n t e n t as may be a v a i l a b l e ' " ) ( c i t a t i o n s o m i t t e d ) . 
(In c o n t r a s t , the f e d e r a l c o u r t s r e f e r e n c e d i n note 4, sup r a , 
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Put d i f f e r e n t l y , the mere e x i s t e n c e of the c o n d i t i o n t h a t 

were a b l e t o r e v i e w f o r e r r o r , even p l a i n e r r o r , the t r i a l 
c o u r t s ' d e c i s i o n s not t o d i s t u r b the p r o s e c u t o r ' s s t r i k e s i n 
those cases because a Batson i n q u i r y had been i n i t i a t e d a t 
t r i a l t h a t d i d p l a c e b e f o r e the t r i a l c o u r t a l l the 
i n f o r m a t i o n n e c e s s a r y f o r t h a t c o u r t t o e v a l u a t e the 
p r o s e c u t o r ' s m o t i ve. The t r i a l c o u r t was then i n a p o s i t i o n 
t o e r r by not r e s p o n d i n g t o t h a t i n f o r m a t i o n c o r r e c t l y . ) 

T h i s i s not t o r u l e out the p o s s i b i l i t y of the "abnormal" 
case — perhaps i n v o l v i n g some e x p l i c i t statement on the p a r t 
of the p r o s e c u t o r r e v e a l i n g h i s s u b j e c t i v e m o t i v a t i o n — i n 
which the f a c t s known t o the t r i a l c o u r t , even w i t h o u t the 
b e n e f i t of a Batson h e a r i n g , would admit of no purpose f o r the 
s t r i k i n g of a j u r y o t h e r than r a c i a l or gender d i s c r i m i n a t i o n . 
The response of the Utah Supreme C o u r t t o a c l a i m of p l a i n 
e r r o r on the p a r t of the t r i a l c o u r t f o r not sua sponte 
e x c u s i n g a j u r o r f o r cause i s i n s t r u c t i v e : 

"[T]he p r i n c i p l e of r e f u s i n g t o s a n c t i o n i n v i t e d 
e r r o r f i n d s even s t r o n g e r resonance i n the j u r y 
s e l e c t i o n c o n t e x t , where i n t u i t i o n and p e r s o n a l 
p r e f e r e n c e n e c e s s a r i l y p l a y a s t r o n g r o l e . I t i s 
g e n e r a l l y i n a p p r o p r i a t e f o r a t r i a l c o u r t t o 
i n t e r f e r e w i t h c o u n s e l ' s c o n s c i o u s c h o i c e s i n the 
j u r y s e l e c t i o n p r o c e s s , n o t w i t h s t a n d i n g the 
e x i s t e n c e of a r e a s o n a b l e b a s i s f o r o b j e c t i n g t o 
those j u r o r s . Only where a j u r o r e x p r e s s e s a b i a s or  
c o n f l i c t of i n t e r e s t t h a t i s so s t r o n g or  
u n e q u i v o c a l as t o i n e v i t a b l y t a i n t the t r i a l p r o c e s s 
s h o u l d a t r i a l c o u r t o v e r r u l e t r i a l c o u n s e l ' s 
c o n s c i o u s d e c i s i o n t o r e t a i n a q u e s t i o n a b l e j u r o r . 
Such was not the case here. We t h e r e f o r e h o l d t h a t 
the t r i a l c o u r t d i d not commit p l a i n e r r o r i n 
d e c l i n i n g t o o v e r r u l e L i t h e r l a n d ' s c o u n s e l ' s 
a f f i r m a t i v e , s t r a t e g i c 
j u r o r s i n q u e s t i o n ] . " 
a f f i r m a t i v e , s t r a t e g i c d e c i s i o n t o r e t a i n [the 

^4- A -\ II 

S t a t e v. L i t h e r l a n d , 12 P.3d 92, 102 (Utah 2000) (emphasis 
added). But see S t a t e v. Baumruk, 280 S.W.3d 600, 615-16 (Mo. 
2009) . 
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wa r r a n t s the i n i t i a t i o n of a Batson i n q u i r y -- a prima f a c i e  

case of p u r p o s e f u l d i s c r i m i n a t i o n -- i s not the c o n d i t i o n t h a t 

c o n s t i t u t e s a r e v e r s i b l e e r r o r . No c r i m i n a l c o n v i c t i o n has 

ever been d i s c a r d e d merely because t h i s f i r s t s t e p i s 

s a t i s f i e d , i . e . , merely because an i n f e r e n c e of d i s c r i m i n a t i o n 

can r e a s o n a b l y be drawn from the c i r c u m s t a n c e s p r e s e n t e d ; 

a c t u a l , p u r p o s e f u l d i s c r i m i n a t i o n must e x i s t . T h i s f i r s t s t e p 

and, i n d e e d , the e n t i r e t y of "the t h r e e - s t e p Batson i n q u i r y 

has been d e s c r i b e d as "merely "a t o o l f o r p r o d u c i n g the 

e v i d e n c e n e c e s s a r y t o the d i f f i c u l t t a s k of ' f e r r e t i n g out 

d i s c r i m i n a t i o n i n s e l e c t i o n s d i s c r e t i o n a r y by n a t u r e . ' " 

U n i t e d S t a t e s v. G u e r r e r o , 595 F.3d 1059, 1064 (9th C i r . 2010) 

(Gould, J . , d i s s e n t i n g ) (emphasis added); see a l s o U n i t e d 

S t a t e s v. M c A l l i s t e r , [No. 10-6280, Aug. 1, 2012] F. 3d 

, (6th C i r . 2012) (to same e f f e c t ) . As t h i s Court has 

s a i d , a Batson r e v i e w " s h a l l not be " r e s t r i c t e d by the mutable 

and o f t e n o v e r l a p p i n g b o u n d a r i e s i n h e r e n t w i t h i n a B a t s o n -

a n a l y s i s framework, but, r a t h e r , s h a l l f o cus s o l e l y upon the 

' p r o p r i e t y of the u l t i m a t e f i n d i n g of d i s c r i m i n a t i o n v e l  

non.' " H u n t l e y v. S t a t e , 627 So. 2d 1013, 1016 ( A l a . 1992) 

(emphasis added). 
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Thus, the " e r r o r " t h a t must e x i s t t o w a r r a n t d i s t u r b i n g 

the p r o s e c u t o r ' s peremptory s t r i k e s i s a c t u a l , p u r p o s e f u l  

d i s c r i m i n a t i o n i n the s e l e c t i o n of the j u r y . I t i s t h i s  

a c t u a l , p u r p o s e f u l d i s c r i m i n a t i o n t hen, r a t h e r than merely a  

prima f a c i e case f o r such d i s c r i m i n a t i o n , t h a t must be " p l a i n " 

i n the t r i a l - c o u r t r e c o r d i f we are t o p r o v i d e a defendant who 

f a i l s t o o b j e c t t i m e l y t o a p r o s e c u t o r ' s s t r i k e s r e l i e f from 

those s t r i k e s on a p o s t t r i a l b a s i s . See note 6, s u p r a . 

F i n a l l y , i t would not be u n f a i r t o say t h a t , i f a 

defendant i s t o have the b e n e f i t of a Batson h e a r i n g as a t o o l 

i n a s s e s s i n g whether p u r p o s e f u l d i s c r i m i n a t i o n o c c u r r e d , 

defense c o u n s e l s h o u l d be r e q u i r e d t o r e q u e s t t h a t t h a t t o o l 

be employed a t the time the j u r y i s s t r u c k or soon t h e r e a f t e r . 

A f t e r a l l , we would be concerned o n l y w i t h t h a t s e t of cases 

i n which, even under the " p l a i n e r r o r " approach employed by 

the Court of C r i m i n a l Appeals i n t h i s case, the c i r c u m s t a n c e s 

t h a t would g i v e r i s e t o an i n f e r e n c e of d i s c r i m i n a t i o n and 

thus t r i g g e r the r i g h t t o a Batson h e a r i n g would, themselves, 

be " p a r t i c u l a r l y e g r e g i o u s " and "so obvious t h a t the f a i l u r e 
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to n o t i c e them would s e r i o u s l y a f f e c t the f a i r n e s s or 

i n t e g r i t y of the j u d i c i a l p r o c e e d i n g s . " 7 

B. 

D e s p i t e the f o r e g o i n g concerns, the f a c t remains t h a t , i n 

the p r e s e n t case, the Court of C r i m i n a l Appeals d i d employ the 

p l a i n - e r r o r r u l e t o a l l o w a Batson i n q u i r y t o be r e q u e s t e d f o r 

the f i r s t time on a p p e a l ; i t remanded the case f o r the t r i a l 

c o u r t t o conduct a Batson h e a r i n g and t o a d j u d i c a t e the 

defendant's Batson c l a i m s . No p e t i t i o n f o r c e r t i o r a r i r e v i e w 

was f i l e d w i t h t h i s Court c h a l l e n g i n g the Court of C r i m i n a l 

A p p e a l s ' d e c i s i o n remanding t h i s case t o the t r i a l c o u r t f o r 

a Batson h e a r i n g . Nor has the S t a t e attempted a t t h i s l a t e 

date t o mount a c h a l l e n g e t o t h a t remand o r d e r . 

7 P l a i n e r r o r has been d e f i n e d as: 

" ' [ E ] r r o r t h a t i s so obvious t h a t the f a i l u r e t o 
n o t i c e i t would s e r i o u s l y a f f e c t the f a i r n e s s or 
i n t e g r i t y of the j u d i c i a l p r o c e e d i n g s . Ex p a r t e  
T a y l o r , 666 So. 2d 73 ( A l a . 1995) . The p l a i n e r r o r 
s t a n d a r d a p p l i e s o n l y where a p a r t i c u l a r l y e g r e g i o u s 
e r r o r o c c u r r e d a t t r i a l and t h a t e r r o r has or 
p r o b a b l y has s u b s t a n t i a l l y p r e j u d i c e d the defendant. 
T a y l o r . ' " 

Ex p a r t e Walker, 972 So. 2d 737, 742 ( A l a . 2007) ( q u o t i n g 
Ex p a r t e Trawick, 698 So. 2d 162, 167 ( A l a . 1997)). 
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The Court of C r i m i n a l Appeals s e t out i t s reasons f o r 

c o n c l u d i n g t h a t the p r o s e c u t o r d i d a r t i c u l a t e r a c e - and 

g e n d e r - n e u t r a l reasons f o r s t r i k i n g j u r o r s no. 5 and no. 58, 

thus s a t i s f y i n g s t e p two of the Batson a n a l y s i s . F l o y d v. 

S t a t e , [Ms. CR-05-0935, Aug. 29, 2008] So. 3d , 

( A l a . Crim. App. 2007) ( o p i n i o n on r e t u r n t o remand). I am 

i n c l i n e d t o agree w i t h the r e a s o n i n g s u p p l i e d by the Court of 

C r i m i n a l A p p eals as t o t h i s i s s u e . 

The Court of C r i m i n a l Appeals took upon i t s e l f , however, 

the t a s k of c o m p l e t i n g the t h i r d s t e p i n the Batson a n a l y s i s 

based on i t s own f a c t u a l f i n d i n g s . The f a c t u a l f i n d i n g s 

r e q u i r e d t o make a s t e p - t h r e e Batson d e c i s i o n — i . e . , 

examining the v e r a c i t y of the p r o s e c u t o r ' s s t a t e d r easons, 

whether those reasons were p r e t e x t u a l and, u l t i m a t e l y , whether 

the p r o s e c u t o r as a f a c t u a l m a t t e r a c t u a l l y d i d engage i n 

p u r p o s e f u l d i s c r i m i n a t i o n — are not w i t h i n the p r o v i n c e of an 

a p p e l l a t e c o u r t . 

I t i s u n d e r s t a n d a b l e t h a t the Court of C r i m i n a l Appeals 

would go down t h i s p a t h . The members of t h a t c o u r t were no 

doubt l e s s than enamored w i t h the reasons g i v e n by the t r i a l 

c o u r t f o r f i n d i n g a l a c k of a c t u a l , p u r p o s e f u l d i s c r i m i n a t i o n 
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i n t h i s case. F i r s t , the t r i a l c o u r t s t a t e d as a p r e d i c a t e 

f o r i t s approach t h a t the p r o s e c u t o r c o u l d not remember, and 

d i d not a r t i c u l a t e , any reasons a t a l l f o r s t r i k i n g j u r o r s 

no. 5 and no. 58. T h i s i s p l a i n l y i n c o r r e c t . 

Based on t h i s erroneous p r e d i c a t e , the t r i a l c o u r t 

proceeded t o o f f e r a j u s t i f i c a t i o n of i t s own making f o r the 

p r o s e c u t o r ' s s t r i k e s . T h i s was not the p r o p e r t a s k of the 

t r i a l c o u r t . Moreover, the j u s t i f i c a t i o n o f f e r e d by the t r i a l 

c o u r t , upon r e f l e c t i o n , amounts t o a d e c l a r a t i o n t h a t the 

p r o s e c u t o r knew t h a t the t r i a l c o u r t does not a l l o w 

d i s c r i m i n a t i o n , ergo, the p r o s e c u t o r s u r e l y d i d not 

d i s c r i m i n a t e . As the Supreme Court e x p l a i n e d i n Batson, a 

g e n e r a l d e n i a l of d i s c r i m i n a t o r y motive or a g e n e r a l 

a f f i r m a t i o n of "good f a i t h " i s not enough; the p r o s e c u t o r 

"must a r t i c u l a t e a n e u t r a l e x p l a n a t i o n r e l a t e d t o the 

p a r t i c u l a r case t o be t r i e d " ; "the p r o s e c u t o r must g i v e a 

' c l e a r and r e a s o n a b l y s p e c i f i c ' e x p l a n a t i o n of h i s ' l e g i t i m a t e 

reasons' f o r e x e r c i s i n g the c h a l l e n g e s . " 476 U.S. a t 98 

n. 20, and accompanying t e x t . As the Supreme Court a l s o 

e x p l a i n e d i n Johnson: 

"The Batson framework i s d e s i g n e d t o produce 
a c t u a l answers t o s u s p i c i o n s and i n f e r e n c e s t h a t 
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d i s c r i m i n a t i o n may have i n f e c t e d the j u r y s e l e c t i o n 
p r o c e s s . See 476 U.S., a t 97-98, and n. 20. The 
i n h e r e n t u n c e r t a i n t y p r e s e n t i n i n q u i r i e s of 
d i s c r i m i n a t o r y purpose c o u n s e l s a g a i n s t engaging i n 
n e e d l e s s and i m p e r f e c t s p e c u l a t i o n when a d i r e c t 
answer can be o b t a i n e d by a s k i n g a s i m p l e q u e s t i o n . 
See P a u l i n o v. C a s t r o , 371 F.3d 1083, 1090 (C.A.9 
2004) ( ' [ I ] t does not matter t h a t the p r o s e c u t o r 
might have had good reasons . . . [ ; ] [w]hat m a t t e r s i s 
the r e a l reason they were s t r i c k e n ' (emphasis 
d e l e t e d ) ) ; Holloway v. Horn, 355 F.3d 707, 725 
(C.A.3 2004) ( s p e c u l a t i o n 'does not a i d our i n q u i r y 
i n t o the reasons the p r o s e c u t o r a c t u a l l y h a r b o r e d ' 
f o r a peremptory s t r i k e ) . " 

545 U.S. a t 172. 

In response t o the t r i a l c o u r t ' s u n a c c e p t a b l e approach, 

the Court of C r i m i n a l Appeals took i t upon i t s e l f , a t l e a s t as 

to j u r o r no. 58, t o engage i n a f a c t u a l assessment of the 

v e r a c i t y of the p r o s e c u t o r ' s s t a t e d reasons f o r s t r i k i n g the 

j u r o r . 8 In the p r o c e s s , i t se a r c h e s f o r and l o c a t e s c e r t a i n 

e v i d e n c e i n the r e c o r d not d i s c u s s e d or e v a l u a t e d f i r s t by the 

t r i a l c o u r t , t a k e s upon i t s e l f the t a s k of w e i g h i n g e v i d e n c e 

8As t o j u r o r no. 58, the Court of C r i m i n a l Appeals noted 
t h a t the p r o s e c u t o r a r t i c u l a t e d two reasons f o r h i s s t r i k e : 
(1) the j u r o r was n o n r e s p o n s i v e d u r i n g v o i r d i r e , and (2) the 
p r o s e c u t i o n " d i d not know a n y t h i n g about h e r . " F l o y d , 
So. 3d a t . I t i s not c l e a r whether the r e c o r d r e f l e c t s 
t h a t the p r o s e c u t o r "knew a n y t h i n g " about the background of 
one of two w h i t e j u r o r s who a l s o were n o n r e s p o n s i v e d u r i n g 
v o i r d i r e . As t o the o t h e r w h i t e j u r o r , however, the Court of 
C r i m i n a l Appeals s t a t e s t h a t the p r o s e c u t o r knew she had 
s e r v e d i n a p r i o r j u r y t h a t had c o n v i c t e d the accused of a 
crim e . So. 3d a t . 
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c o r r o b o r a t i v e of the p r o s e c u t o r ' s s t a t e d reasons a g a i n s t 

e v i d e n c e adverse t o those reasons and, u l t i m a t e l y , t a k e s upon 

i t s e l f the t a s k of d e c i d i n g whether the p r o s e c u t o r a c t u a l l y 

d i d p u r p o s e f u l l y d i s c r i m i n a t e . Such t a s k s , however, c l e a r l y 

b e l o n g t o the t r i a l c o u r t as the f a c t - f i n d e r and are t o be 

performed by the t r i a l judge based on h i s or her own 

i m p r e s s i o n s of the j u r o r s and h i s or her own o b s e r v a t i o n s o f , 

among o t h e r t h i n g s , what o c c u r r e d d u r i n g v o i r d i r e and the 

j u r y - s e l e c t i o n p r o c e s s . Ample a u t h o r i t y from the U n i t e d 

S t a t e s Supreme Court and o t h e r f e d e r a l c o u r t s , much of which 

i s d i s c u s s e d i n P a r t A of t h i s s p e c i a l w r i t i n g , e x p l a i n why 

these t a s k s are c o n s i g n e d t o the t r i a l c o u r t as the f a c t -

f i n d e r . 

Even i n the absence of the f e d e r a l a u t h o r i t y d i s c u s s e d i n 

P a r t A above, our own Alabama cases make c l e a r t h a t f a c t u a l 

assessments are t o be made by the t r i a l c o u r t . I t i s t r u e , of 

cou r s e , t h a t i f , as here, the t r i a l c o u r t ' s s t a t e d reason i s 

i n v a l i d , i t s judgment can be a f f i r m e d by an a p p e l l a t e c o u r t on 

an a l t e r n a t i v e ground (as the Court of C r i m i n a l Appeals 

attempted t o do), but o n l y i f t h a t a l t e r n a t i v e ground i s a 

" v a l i d l e g a l ground." E.g., Bush v. S t a t e , 92 So. 3d 121, 
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134 ( A l a . Crim. App. 2009) ( q u o t i n g McNabb v. S t a t e , 991 So. 

2d 313, 333 ( A l a . Crim. App. 2007), q u o t i n g i n t u r n Smith v.  

E q u i f a x S e r v s I n c . , 537 So. 2d 463, 465 ( A l a . 1988), q u o t i n g 

i n t u r n Tucker v. N i c h o l s , 431 So. 2d 1263, 1265 ( A l a . 1983) 

(emphasis added)). The ground r e l i e d upon by the Court of 

C r i m i n a l Appeals was a s s e r t e d by the p r o s e c u t o r i n the h e a r i n g 

on remand. A p r o p e r e v a l u a t i o n of the v e r a c i t y of t h i s reason 

r e q u i r e d f a c t - f i n d i n g . The Court of C r i m i n a l Appeals 

r e t r i e v e d i n f o r m a t i o n from the r e c o r d r e g a r d i n g such t h i n g s as 

the p r o s e c u t o r ' s normal p r a c t i c e s and why the p r o s e c u t o r d i d 

or d i d not s t r i k e o t h e r j u r o r s i n t h i s case, and then drew i t s 

own f a c t u a l c o n c l u s i o n s r e g a r d i n g the presence or absence of 

a c t u a l d i s c r i m i n a t o r y i n t e n t by the p r o s e c u t o r as t o j u r o r 

no. 58. T h i s e v a l u a t i o n of c r e d i b i l i t y and the w e i g h i n g of 

evid e n c e f o r and a g a i n s t the p r o s e c u t o r ' s s t a t e d reason and 

u l t i m a t e l y the making of f a c t u a l f i n d i n g s of the n a t u r e made 

were not the p r o p e r t a s k s of an a p p e l l a t e c o u r t . The e v i d e n c e 

c o n c e r n i n g t h i s m a t t er i s not u n d i s p u t e d or so o n e - s i d e d t h a t 

the Court of C r i m i n a l A p p e a l s , as an a p p e l l a t e c o u r t , c o u l d 

make these f a c t u a l d e t e r m i n a t i o n s "as a ma t t e r of law." The 

w e i g h i n g of evi d e n c e and f a c t u a l assessments n e c e s s a r y t o 
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e v a l u a t e the reasons s t a t e d by the p r o s e c u t o r as t o the s t r i k e 

of j u r o r no. 5 l i k e w i s e must be made by the t r i a l c o u r t . 

Thus, we f i n d o u r s e l v e s i n the f o l l o w i n g p o s i t i o n : The 

p a r t i c u l a r judgment e n t e r e d by the t r i a l c o u r t r e g a r d i n g the 

s t r i k e s of j u r o r s no. 5 and no. 58 was i n e r r o r . T h e r e f o r e , 

t h a t p a r t i c u l a r judgment, based as i t i s on an i n a p p r o p r i a t e 

approach by the t r i a l c o u r t , must be r e v e r s e d . I too would 

r e v e r s e the judgment of the Court of C r i m i n a l A p p e a l s ; 

t h e r e f o r e , I concur i n the r e s u l t . 

Malone, C.J., and B o l i n , J . , concur. 
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