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Thank you for the opportunity to briefly address the relationship between criminal

justice and racial discrimination in America.  The United States currently has the highest rate

of incarceration in the world.  Our prison population has grown from 300,000 incarcerated

people in the early 1970's to over 2.3 million people behind bars today.   Today, 1 out of1

every 100 adults is imprisoned.   There are nearly six million people in this country whose2

lives and freedom are constrained because they are on probation or parole.   This dramatic3

increase in the use of incarceration is not the result of a corresponding increase in crime,  it

has instead been caused by the politics of fear and anger, mandatory sentencing, “three

strikes laws” and a misguided “war on drugs” that has been primarily directed at the poor and

racial minorities.   While many of the laws that have been passed are racially neutral as

written, many of these laws are enforced in a racially discriminatory manner with devastating

consequences for people of color.

One-third of black males born today likely will spend at least some part of their lives

behind bars; nearly one-tenth of black males in their twenties already live in prison; and

almost one out of three black males in their twenties currently remains in jail, prison, on

probation or parole, or otherwise under criminal justice control.    The annual arrest rate4

among African Americans is more than two and a half times the white rate.    Some scholars5

have argued that mass imprisonment presents an institutional impediment to progress and

equality for African Americans that has historical antecedents in slavery and American racial

apartheid laws.  Many states strip people who have been convicted of felonies from voting6

rights even while they are on probation or parole.  Fourteen states permanently bar voting

rights for some or all ex-felony offenders unless they are pardoned.  In Alabama, for7

example, 31% of the black male population has lost the right to vote as a result of criminal

justice system disenfranchisement.

The widespread incarceration of people of color  has had a profound negative impact

on social and cultural norms relating to family and opportunity.  Extraordinary  increases in

the imprisonment of poor and minority women with children has resulted in rising numbers

of displaced children and dependents.   In a growing number of poor rural and urban8

communities, a dispiriting culture of hopelessness and despair has festered into cycles of

violence, criminality, and failure.  For too many poor citizens and people of color, arrest and

imprisonment has become an inevitable and seemingly unavoidable part of the American

experience.
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There is clear evidence of racial bias in the administration of criminal justice in the

United States.  In death penalty cases, study after study has found widespread bias against

African Americans, Latinos and other racial minorities.  Even government studies have found

that race of the victim is the greatest predictor of which cases result in capital punishment.9

In the United States, nearly 80% of people on death row have been convicted of crimes

against white victims although African Americans face much greater risks of homicide and

victimization from violent crime.10

Evidence of disparate treatment of racial minorities can be found for other crimes and

at each juncture of the criminal justice process (arrest, filing of charges, pretrial detention,

conviction, and incarceration) as systemic decisionmakers (police officers, prosecutors, and

judges), who tend to be predominantly white,  frequently exercise their discretion in ways11

that disfavor people of color.  Even though there is evidence of disproportionately high12

involvement by African Americans and Latinos in some criminal offense categories, the

disparities in arrest, sentencing and incarceration persist even where offender rates are

racially proportionate.   For example, people of color are disproportionately represented13

among those arrested, prosecuted, convicted and sentenced to prison for drug offenses.

While African Americans make up 13 percent of the nation’s monthly drug users, they

represent 35 percent of those arrested for drug possession, 53 percent of those convicted of

drug offenses, and 75 percent of those sentenced to prison in this offense category.14

Evidence of racial bias can be seen in the way juveniles are managed by the criminal

justice system.   Last year, our project issued a report that revealed there are seventy-three

13-and 14-year-old children in the United States who have been condemned to die in prison

as result of sentences of life imprisonment without the possibility of parole.   Two-thirds of15

these kids are children of color.  All of the 13-year-old kids condemned to death in prison are

black.  African Americans constitute only 12% of the U.S. population.  The United States is

the only country in the world where children this young are prosecuted as adults and

sentenced to death in prison.

African Americans, Native people and Latinos are routinely excluded from

decisionmaking roles in the criminal justice system.  In Alabama death penalty cases alone,

courts have found over 25 cases where people facing execution were illegally convicted after

prosecutors unlawfully excluded racial minorities from serving on juries.   In many more16

cases, courts have failed to protect the rights of racial minorities.  For example, in 2000,

Alabama executed Robert Tarver who was illegally convicted after black prospective jurors

were barred from jury service in his case.  Even after the prosecutor admitted to racially bias

jury selection shortly before the scheduled execution, Mr. Tarver was still executed.   We17
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currently represent an African American man named Earl McGahee who is facing execution

in Alabama this year.  Mr. McGahee was tried by an all-white jury in Selma, Alabama, in a

county that is over 60% black.  The white prosecutor, who has a history of racial bias against

African Americans, illegally excluded every black person qualified for jury service (23

people), justifying his discrimination against black jurors by asserting that they were “of low

intelligence.”  To date, no court has granted relief and Mr. McGahee is facing his last appeal

before a possible execution in the next several months.

Racial bias has also created a presumption of guilt that black and brown people must

overcome when they are confronted by police, accused of a crime or tried in a court of law.18

This presumption of guilt and dangerousness has resulted in horrific police killings of

unarmed citizens, mistaken arrest and police brutality, and a shocking number of wrongful

convictions of innocent people.  Hundreds of innocent people have been exonerated in recent

years after being proved innocent as a result of DNA testing or other evidence.  I currently

represent an African American man named Anthony Ray Hinton who has been on Alabama’s

death row for 22 years for a crime he did not commit.   He continues to face the threat of19

execution because of our systemic failure to adequately address racial bias.

There is a serious problem surrounding racial bias in the criminal justice system in this

country that urgently needs reform and review.

RECOMMENDATIONS

1. The United States should set as a goal to reduce its prison population by 50% over the

next ten years.  Such a reduction in the numbers of incarcerated people could easily

be achieved without any threat to public safety and would also save the government

billions of dollars which could be redirected to crime prevention and assistance to

victims of violent crime.

2. Punishment in the United States should conform to international standards and

requirements that protect human rights.  Where evidence of racial bias and

discrimination is evident in sentencing, states and the federal government should

intervene to make non-discriminatory sentencing a priority.  Imposition of the death

penalty and executions should be suspended until significant improvements are made

to make sentencing reliable and fair.  Life imprisonment without parole sentences

should be banned for juveniles in conformity with international law.

3. Claims of racial bias in the administration of criminal justice and during the conduct
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of criminal trials should always be adjudicated on the merits and not subject to

procedural default or statutes of limitation.

4. States and the federal government should commit to dramatically increasing the

number of racial minorities in decisionmaking roles in the criminal justice system. 

5. Review and prosecution of incidents of police shootings against unarmed racial

minorities should be managed by independent agencies specially trained to evaluate

racial bias and abuse of power when allegations of police or prosecutorial misconduct

are made.

6. A permanent commission specifically focused on the elimination of racial bias in the

administration of criminal justice should be established.  This commission should

have the authority to restrict federal criminal justice spending and grantmaking to

states that tolerate racially discriminatory practices or racially biased enforcement of

the criminal law.

There are a number of other recommendations and strategies that could improve the

fairness and reliability of criminal justice in the United States for people of color.  I hope that

the international community will play a helpful role in advocating for the elimination of bias

against people of color in the criminal justice system in this country.  I greatly appreciate

your effort to examine issues of racial bias in the United States.  Please feel free to contact

us if we can provide any additional information or assistance in your review and thank you

for your concern and attention to this very serious issue.

Bryan Stevenson
May 26, 2008
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