











Aug. 4, 2003 Tr. at 39-40, 55.) Counsel also never obtained any records from the “various
Alabama institutions” before the trial. Just before the penalty phase, Trotter told the court that he
had not received the records despite the fact that the judge had granted the request for the records
two months prior. (Vol. 5 at 968-71.) On the morning of the penalty phase proceeding, counsel
obtained records from the Alabama Department of Pardons and Paroles. Information contained
in those records further convinced Trotter that counsel should obtain an “independent
psychological evaluation” of Mr. Wood even if that meant seeking a postponement of the
sentencing hearing. (Vol. 18 at 27-28.) But counsel never did so, and, in any event, by that time
it was too late to present the results of any such investigation to the sentencing jury.

2. The Eleventh Circuit Also Incorrectly Ruled That The State Court’s

Holding On The Prejudice Prong Of Mr. Wood’s Ineffective

Assistance Claim Was Not Based On An Unreasonable Application Of
This Court’s Clearly Established Precedents

The Eleventh Circuit’s holding on the prejudice prong is also inconsistent with
this Court’s precedents. This Court has held that “impaired intellectual functioning is inherently
mitigating” and that “[e]vidence of significantly impaired intellectual functioning is obviously
evidence that ‘might serve as a basis for a sentence less than death.”” Tennard v. Dretke, 542
U.S. 274, 287-288 (2004); see Wiggins, 539 U.S. at 535 (“dimiﬁished mental capacities, further
augment his mitigation case”); Williams, 529 U.S. at 396 (prejudice established where counsel
“failed to introduce available evidence that Williams was ‘borderline mentally retarded’ and did
not advance beyond sixth grade in school”). Such mitigating evidence “is exactly the sort of
evidence that gamers the most sympathy from jurors.” Smith v. Mullin, 379 F.3d 919, 942 (10th
Cir. 2004); see Stephen P. Garvey, Aggravation and Mitigation in Capital Cases: What Do

Jurors Think?, 98 Colum. L. Rev. 1538, 1559 (1998); Samuel R Gross, Update: American
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Public Opinion on the Death Penalty -- It's Getting Personal, 83 Cornell L. Rev. 1448, 1468-69
(1998).

Relying largely on its own construction of the facts, which are not entitled to any
deference under AEDPA, the Eleventh Circuit held that the state court decision that Mr. Wood
was not prejudiced by his counsel’s deficient performance was neither an unreasonable
determination of the facts nor application of this Court’s precedents. According to the majority,
presenting evidence of Mr. Wood’s significantly impaired intellectual functioning would have
allowed the State to introduce the Competency Report, including harmful information
concerning the facts of the crime and of past crimes. Pet. App. 64a-65a, 67a. But had counsel
done a proper investigation, they could have presented such evidence from sources other than the
Competency Report -- including from Wood’s special education teachers and an independent
psychologist.

Next, the majority found that evidence of Mr. Wood’s significantly impairedi
intellectual functioning “would have been eradicated by the State’s overwhelming evidence of
Wood’s high level of adaptive functioning.” Pet. App. 66a. But the evidence concerning Mr.
Wood’s adaptive functioning bears on whether his undisputed significant deficits in intellectual
functioning render him mentally retarded. Evidence of significant deficits in intellectual
functioning is “powerful mitigating evidence” even if “adaptive intelligence indicate[] that ‘[the
defendant’s] skills were somewhat higher’” than a person with mental retardation. Brownlee v.

Haley, 306 F.3d 1043, 1070 (11th Cir. 2002).%

In any event, the majority’s repeated reference to Wood’s “high” level of adaptive
functioning has no basis in the state court record. At the Rule 32 hearing, all the experts
agreed that Wood has significant deficits in at least one area of adaptive functioning
(functional academics). (Vol. 28, Aug. 4, 2003 Tr. at 93-94, 186; Vol. 29 at 47, Aug. 4,
(continued...)
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Finally, the majority held that any additional mitigating evidence would have
been outweighed by the three aggravating circumstances. Pet. App. 68a-69a. But the majority
overlooked the fact that even with counsel’s deficient performance two jurors recommended a
sentence of life without the possibility of parole. Under Alabama law, the agreement of a single
additional juror would have precluded a death penalty recommendation. See ALA. CODE § 13A-
5-46. There is a reasonable probability that at least one additional juror would have been swayed
- by the “inherently mitigating” evidence (Tennard, 542 U.S. at 287) that counsel failed to develop
and present.

IL. The Court Should Grant Certiorari To Reinforce That Mental Retardation

Determinations Must Be Based Upon Scientifically Accepted Standards To
Comply With Atkins

The Alabama state courts rejected Mr. Wood’s mental retardation claim and the
District Court and the Eleventh Circuit held that the state courts’ decision was not contrary to or
an unreasonable application of Atkins, or based on an unreasonable determination of the facts in
light of the entire record. But the Eleventh Circuit did not address Mr. Wood’s argument that the
state courts’ decision was an unreasonable application of Atkins because the state court assessed
mental retardation without addressing Mr. Wood’s limitations in adaptive functioning, which are
the cornerstone of the clinical definitions of mental retardation relied on in Atkins.

In Atkins, the Court embraced two clinical definitions of mental retardation -- the
AAMR and the APA definitions. Under those definitions, mental retardation is characterized by:

(1) significantly subaverage intellectual functioning, (2) significant limitations in adaptive

2003 Tr. at 219.) As to other areas of adaptive functioning, the State’s expert testified
that “his adaptive skills are probably on the borderline -- high borderline range,
potentially in some areas even average.” (Vol. 29, Aug. 4, 2003 Tr. at 234.)
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functioning, which (3) manifest before the age of 18. Atkins, 536 U.S. at 308 n.3 (citations
omitted).

Although this Court left “to the State[s] the task of developing appropriate ways
to enforce” its holding in Atkins, 536 U.S. at 317, this Court did not delegate authority to
determine whether the standards adopted by the States were consistent with the Eighth
Amendment’s prohibition on execution of people with mental retardation. See Schirro v. Smith,
546 U.S. 6, 7 (2005) (standards adopted by States under Atkins “might, in their application be
subject to constitutional challenge™). In other words, “while States are free to adopt variations in
the wording of the [mental retardation] definition, they cannot adopt a definition that
encompasses a smaller group of defendants, nor fail to protect any individuals who have mental
retardation under the definition embodied in the national consensus.” James W. Ellis, Mental
Retardation and the Death Penalty: A Guide to State Legislative Issues, 27 Mental & Physical
Disability L. Rep. 11, 12 (January/February 2003).” This is precisely what has happened in this
case and in other cases around the country. Courts are applying definitions of mental retardation
that are contrary to the scientifically accepted and established clinical definitions of mental
retardation as identified by the Court in Atkins. The result is that states are failing “to protect
individuals who have mental retardation under the definition embodied in the national

consensus.” Id. at 12.

’ See Walton v. Johnson, 269 F. Supp. 2d 692, 699 n.4 (W.D. Va. 2003) (“Although
Atkins left to the States the task of developing a definition of mental retardation, that
definition is limited under Atkins because it must be consistent with the emerging
national consensus and evolving standards of decency described in the Supreme Court’s
opinion”), aff’d, 440 F.3d 160 (4th Cir. 2006) (en banc), cert. denied, 547 U.S. 1189
(2006).
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This non-clinical approach is most evident with respect to the adaptive
functioning prong of the mental retardation definition. As discussed above, that prong focuses
upon “significant limitations . . . in adaptive behavior.” Mental Retardation: Definition,
Classification, and Systems of Supports 5 (10th ed. 2002) (“AAMR 2002”) at 1; DSM-IV at 41.
The clinical definition thus makes clear that determining limitations in adaptive functioning
involves the assessment of what the individual cannot do. When assessing adaptive functioning,
it is critical to recognize that “[w]ithin an individual, limitations often coexist with strengths.”
AAMR 1992 at 8.

This means that people with mental retardation are complex human

beings who likely have certain gifts as well as limitations. Like all

other people, they often do some things better than other things.

Individuals may have capabilities and strengths that are

independent of their mental retardation. These may include

strengths in social or physical capabilities, strengths in some

adaptive skill areas, or strengths in one aspect of an adaptive skill
in which they otherwise show an overall limitation.

Id. (emphasis added); see Holladay v. Campbell, 463 F. Supp. 2d 1324, 1343 (N.D. Ala. 2006)
(quoting AAMR 2002), aff’d, Holladay v. Allen, No. 06-16026, 2009 U.S. App. LEXIS 2126
(11th Cir. Jan. 30, 2009). “The focus in evaluations (and ultimately adjudications) under the
adaptive prong must remain focused on the individual’s limitations, rather than any skills he or
she may also possess.” Ellis, supra at 18 n.29. That is because “[t]he skills possessed by
individuals with mental retardation vary considerably, and the fact that an individual possesses
one or more that might be thought by some laypersons as inconsistent with the diagnosis (such as
holding a menial job, or using public transportation) cannot be taken as disqualifying.” Id.
Rather, “the presence of confirming deficits must be the diagnostician’s focus.” Id.

In this case, however, the state court determined that Mr. Wood was not mentally

retarded by applying a mental retardation standard that is inconsistent with the scientifically
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accepted and established definition of mental retardation. Rather than focusing on whether Mr.
Wood had limitations in areas of adaptive functioning, as the clinical definition requires, the state
court focused upon whether Mr. Wood could do certain things that the court decided “are not
typically associated with mentally retarded people . . . .” Pet. App. 246a. The state court thus
focused on what Mr. Wood could do rather than whether he had limitations in adaptive
functioning. The result is that the state court’s determination that Mr. Wood is not mentally
retarded is divorced from the clinical definitions of mental retardation and is thus objectively
unreasonable.

The same thing has happened in other Alabama cases where courts are continuing
to reject Atkins claims through the application of non-clinical and idiosyncratic definitions of
mental retardation that focus on relative strengths and not limitations in adaptive functioning.
See, e.g., Ex parte Perkins, 851 So. 2d 453, 456 (Ala. 2002) (denying Atkins claim and finding
adaptive functioning prong not met because the defendant “was able to have interpersonal
relationships . . . [and] maintained a job as an electrician for a short period”); Smith v. State, CR-
97-1258, 2009 Ala. Crim. App. LEXIS 2, at *10 (Ala. Crim. App. Jan. 16, 2009) (denying Atkins
claim and finding adaptive functioning prong not met because the defendant “was able to
maintain a bank account, to save money, to use medical terms that were not normal for mentally
retarded persons to use, and his participation in daily activities and other work showed his
planning and thought processes™); Clemons v. Alabama, No. CR-01-1355, 2005 Ala. Crim. App.
LEXIS 128, at *15, *17-*18 (Ala. Crim. App. June 24, 2005) (denying Atkins claim and finding
adaptive functioning prong not met because the defendant “was still able to hold a few jobs ...

[had] the ability to form interpersonal relationships with women . . . [and his] post-crime conduct
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supports the notion that he was a crafty criminal intent on minimizing his culpability and
establishing a defense to his crime . . .”).

Other state courts outside Alabama are similarly applying a standard that focuses
on relative strengths as opposed to limitations in adaptive functioning. See, e.g., Briseno v.
Dretke, No. 1L-05-08, 2007 WL 998743 (S.D. Tex. 2007) (Texas court’s decision denying Atkins
claim was not unreasonable under AEDPA), aff’d, No. 07-70034 (5th Cir. May 13, 2008)
(unpublished), cert. denied, Briseno v. Quarterman, 129 S. Ct. 729 (2008); Brown v. State, 959
So. 2d 146, 150 (Fla. 2007) (finding that a mental retardation diagnosis “was contradictory to the
evidence that Brown was engaged in a five-year intimate relationship prior to the crime, that he
had his driver’s license and drove a car, and that he was employed in numerous jobs including as
a mechanic”); Wiley v. State, 890 So. 2d 892, 897 (Miss. 2004) (denying Atkins relief based on
what the defendant could do, rather than what he could not do).

This case presents an opportunity for this Court to affirm its holding in Atkins and
to ensure adherence to the Eighth Amendment’s prohibition on the execution of defendants who
fall within the clinical definition of mental retardation. In the absence of such instruction from
this Court, States will continue to apply non-clinical standards in determining mental retardation
and the implementation of this Court’s decision in Atkins will not be moored to any scientific or
clinical definition. It will also permit states to make the life or death determination about a
defendant’s eligibility for the death penalty by relying upon the prejudicial stereotypes that have
burdened the mentally retarded throughout history. See City of Cleburne v. Cleburne Living
Center, 473 U.S. 432, 454 (1985) (Stevens, J., concurring) (observing that the mentally retarded

“have been subjected to a history of unfair and often grotesque mistreatment”).
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This Court has not hesitated in the past to rein in States that have applied
standards that failed to ensure that Constitutional rights were not violated. For example, in
Panetti v. Quarterman, 551 U.S. 930 (2007), this Court determined that the Fifth Circuit had
applied a definition of competency that was inconsistent with Ford v. Wainwright, 477 U.S. 399
(1986), and thus considered petitioner’s claim on the merits and did not defer to that
determination under 28 U.S.C. § 2254(d). In that case, as here, the Court had initially left it to
the States to establish procedures to implement the Court’s interpretation of the Eighth
Amendment. However, when presented with the Fifth Circuit’s interpretation of competency to
be executed, which was inconsistent with this Court’s holding in Ford, the Court granted
certiorari and further clarified its holding. So too here, the Court should grant certiorari to hold
that states must apply clinically accepted definitions of mental retardation when making Atkins
determinations, and that the failure té do so results in a decision that is based on an unreasonable
application of Atkins.

III.  The Court Should Grant Certiorari To Review The Eleventh Circuit’s Batson

Holding, Which Conflicts With The Decisions Of This Court And Other Courts
Of Appeals

The Eleventh Circuit affirmed the district court’s holding that Mr. Wood’s Batson
claim was procedurally barred on the ground “that although Wood raised a Batson claim in the
state courts, he did not make any sub-argument comparing black venire members who were
struck with white members who were not struck.” Pet. App. 14a. That holding conflicts with the
holdings of this Court and other Courts of Appeals.

During jury selection at Mr. Wood’s trial, after the trial court’s removals for
cause, 56 prospective jurors remained of whom 18 (32%) were black. (Vol. 2 at 353, 356.) The
State used 14 of its 21 (67%) peremptory strikes to remove black panelists. (Vol. 2 at 356-58;

Vol. 11 at 954-55.) Only two black jurors were seated. (Id.)
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At trial, Mr. Wood challenged the state’s strikes as discriminatory. The trial court
determined that Mr. Wood had satisfied his burden to make “out a prima facie case of
discriminatory jury selection,” thereby shifting the burden “‘to the State to come forward with a
neutral explanation for challenging . . . [black] jurors.”” Miller-El v. Dretke, 545 U.S. 231, 239
(2005) (quoting Batson v. Kentucky, 476 U.S. 79, 97 (1986)).

As demonstrated above, the voir dire record showed that at least eight times, the
State’s proffered explanation for striking black panelists applied to otherwise similarly situated
white panelists. The trial court accepted the explanations proffered by the State and denied
Mr. Wood’s Batson motion. On appeal, Mr. Wood argued that the State’s proffered explanations
for striking at least six black panelists applied to otherwise similarly situated white panelists who
ultimately sat on the jury, which reveals those explanations as pretext designed to mask
purposeful discrimination. See Pet. App. 126a; Wood, 715 So. 2d at 816. The District Court
declined to address the merits of Mr. Wood’s Batson claim and the Eleventh Circuit affirmed.

In Miller-El, 545 U.S. at 240-41, this Court reversed the denial of habeas relief
under AEDPA where the state used two-thirds of its peremptory challenges to strike nearly all
black panelists and justified striking two black panelists by referring to characteristics that the
black panelists shared with white panelists who were not struck. As the Court explained: “More
powerful than . . . bare statistics . . . are side by side comparisons of some black venire panelists
who were struck and white panelists allowed to serve.” Id. at 241.

In so holding, the Court relied on the petitioner’s arguments based on a
comparative juror analysis even though the petitioner had not raised such arguments at trial or on
direct appeal. The Court held that such arguments are cognizable because there “can be no

question that the transcript of voir dire, recording the evidence on which [the petitioner] bases
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his arguments . was before the state courts.” Id. at 241 n.2. As the Court explained, there is a
difference between “evidence that must be presented to the state courts to be considered by
federal courts in habeas proceedings and theories about that evidence.” Id.

Applying Miller-El, the Ninth Circuit has held that a petitioner could rely on
comparative juror analysis in federal post-conviction review even though he had not relied on
such analysis before the state trial court. See Boyd v. Newland, 467 F.3d 1139, 1148 (9th Cir.
2000), cert. denied, 127 S. Ct. 2249 (2007). In doing so, the Court of Appeals overturned a
precedent decided prior to Miller-El because, in Miller-El, this Court had “conducted a
comprehensive comparative juror analysis on appeal” even though that theory had not been
presented in the state trial court. Jd. Similarly, in Reed v. Quarterman, No. 05-70046, 2009 WL
58903, at *5, *8 (5th Cir. Jan. 12, 2009), the Fifth Circuit held that Miller-El “directs us to
consider the comparative analysis” offered by a petitioner on federal habeas review even though
that theory had not been presented in the state trial court because “the comparative analysis
simply was a theory that involved the evidence before the state court.”” The Eleventh Circuit’s
holding in this case that Mr. Wood’s Batson claim is procedurally barred because his trial
counsel failed to present a comparative juror analysis notwithstanding the availability of such
record evidence, therefore, is directly contrary to the holdings of the Ninth and Fifth Circuits.

This Court should grant certiorari to clarify the circumstances under which a
federal court can consider a comparative juror analysis offered as evidence of a Batson violation
on habeas review and to resolve the conflict in the Courts of Appeals over the application of

Miller-El.
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CONCLUSION
The petition for a writ of certiorari should be granted.
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